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IN THE SUPREME COURT OF THE STATE OF IDAHO
**************

STATE OF IDAHO,
Plaintiff/Respondent,
vs.

DERK WARNER HOWARD,
Defendant/Appellant.

)
)
)
)
)
)
)
)

Supreme Court No. 40239-2012
CLERKS RECORD ON APPEAL

Appeal from the District Court of the 5th Judicial District of the State of
Idaho, in and for the County of Gooding

**************
HONORABLE JOHN BUTLER DISTRICT JUDGE

**************

Anthony M. Valdez
VALDEZ LAW OFFICE
2217 Addison (we East
Twin. falls,.ID''83301

LAWRENCE WASDEN,
Attorney General, Crim Appeals Division
Statehouse Mail, Box 83720
Boise, ID 83720
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Time: 10:48 AM
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Case: CR-2011-0002029 Current Judge: John Butler
Defendant: Howard, Derk Warner

State of Idaho vs. Derk Warner Howard
Date

Code

9/12/2011

NORF

.,

9/15/2011

9/16/2011

User
ROSA

.•

10/3/2011
llfl'l

Casey Robinson

Prosecutor assigned Calvin H. Campbell

Casey Robinson
Casey Robinson

··ROSA

CRCO

ROSA

Criminal Complaint

AFWT

ROSA

Affidavit In Support Of Complaint Or Warrant For Casey Robinson
Arrest

SMIS

ROSA

Summons Issued

Casey Robinson

HRSC

ROSA

Hearing Scheduled (Arraignment 10/03/2011
09:00 AM)

Casey Robinson

RETN

JULIE

Return Of Service - upon Derk Howard by Zona
09/14/11

Casey Robinson

SMRT

JULIE

Summons Returned oringal

Casey Robinson

APER

ROSA

Appearance

Casey Robinson

REQD

ROSA

Request For Discovery/defense

Casey Robinson

APER

ROSA

Defendant: Howard, Derk Warner Appearance
Anthony M. Valdez

Casey Robinson
Casey Robinson

Notice Of Hearing

REQD

BECKY

Request For Discovery - State

Casey Robinson

RESP

BECKY

State's Response To Discovery

Casey Robinson

ARRN

BECKY

Hearing result for Arraignment scheduled on
10/03/2011 09:00 AM: Arraignment I First
Appearance

Casey Robinson

CMIN

BECKY

Court Minutes

Casey Robinson

RGHT

BECKY

Statement Of Defendant's Rights Form ' ·

Casey Robinson

HRSC

BECKY

Hearing Scheduled (Preliminary 11/03/2011
08:30 AM)

Casey Robinson

'1

11/3/2011

Notification Of Rights Felony

PRCS

ROSA
9/19/2011

Judge

BECKY

Notice Of Hearing

Casey Robinson

MISC

BECKY

Defendant waives time on record for Preliminary

Casey Robinson

CMIN

BECKY

Court Minutes
Hearing type: Preliminary
Hearing date: 11/3/201.1
Time: 8:45 am
Courtroom:
Court reporter:
Minutes Clerk: BECKY
Tape Number:
Defense Attorney: Anthony Valdez
Prosecutor: Calvin Campbell

Casey Robinson

PHWV

BECKY

Hearing result for Preliminary scheduled on
11/03/2011 08:30 AM: Preliminary Hearing
,,_..., ·'
Waived (bound Over}

Casey Robinson

~,.,,,,,,,:

ORDR

, BECKY

Order Holding Defendant to Answer to District
Court

Casey Robinson

HRSC

BECKY

Hearing Scheduled (Arraignment 11/22/2011
09:00 AM)

John Butler

/2012
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Case: CR-2011-0002029 Current Judge: John Butler
Defendant: Howard, Derk Warner

State of Idaho vs. Derk Warner Howard
Date

Code

"""

Notice Of Hearing

John Butler

INFO

CYNTHIA

Information

John Butler

CMIN

CYNTHIA

Court Minutes
Hearing type: Arraignment
Hearing date: 11/22/2011
Time: 9:00 am
Courtroom:
Court reporter: Candace Childers
Minutes Clerk: CYNTHIA
Tape Number:
Defense Attorney: Anthony Valdez
Prosecutor: Calvin Campbell

John Butler

ARNO

CYNTHIA

Hearing result for Arraignment scheduled on
John Butler
11/22/2011 09:00 AM: District Court Arraignment

APNG

CYNTHIA

Appear & Plead Not Guilty

HRSC

CYNTHIA

Hearing Scheduled (Jury Trial 02/29/2012 09:00 John Butler
AM)

HRSC

CYNTHIA

Hearing Scheduled (Pretrial Conference
02/14/2012 09:00 AM)

John Butler

HRSC

CYNTHIA

Hearing Scheduled (Status 0111012012' ()9roo
AM)
..

John Butler

'

,-1,

12/15/2011

Judge

BECKY

11/3/2011

11/22/2011

User

MOTN

John Butler

CYNTHIA

Notice Of Hearing

John Butler

CYNTHIA

Motion to Suppress

John Butler

CYNTHIA

Notice Of Hearing

John Butler

12/28/2011

STIP

CYNTHIA

Stipulation to Vacate Hearing

John Butler

1/6/2012

HRVC

CYNTHIA

Hearing result for Motion to Suppress scheduled
on 01/10/2012 09:00 AM: Hearing Vacated, ·

John Butler

1/10/2012

CMIN

CYNTHIA

Court Minutes
Hearing type: Status
Hearing date: 1/10/2012
Time: 9:42 am
Courtroom:
Court reporter: Candace Childers
Minutes Clerk: CYNTHIA
Tape Number:
Defense Attorney: Anthony Valdez
Prosecutor: Calvin Campbell

John Butler

HRSC

CYNTHIA

Hearing Scheduled (Motion to Suppress
01/24/2012 09:00 AM)

John Butler

,,.,.

1/11/2012

CYNTHIA

Notice Of Hearing

John Butler

1/18/2012

SUPP

CYNTHIA

Supplemental Discovery Response

John Butler

1/23/2012

MOTN

CYNTHIA

Motion to Continue

John Butler

J)
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Case: CR-2011-0002029 Current Judge: John Butler
Defendant: Howard, Derk Warner

State of Idaho vs. Derk Warner Howard
Date

Code

User

1/24/2012

CMIN

CYNTHIA

Court Minutes
Hearing type: Motion to Suppress
Hearing date: 1/24/2012
Time: 9:23 am
Courtroom: Courtroom 1
Court reporter: Candace Childers
Minutes Clerk: CYNTHIA
Tape Number:
Defense Attorney: Anthony Valdez
Prosecutor: Calvin Campbell

John Butler

CONT

CYNTHIA

Continued (Motion to Suppress 02/14/2012
09:00 AM)

John Butler

MISC

CYNTHIA

John Butler

ORDR

CYNTHIA

Non-objection to Motion (by defendant)
•:
'"
Order to Continue

1/30/2012

SUPP

CYNTHIA

State's 1st Supplemental Response To Request John Butler
For Discovery

2/14/2012

CMIN

CYNTHIA

Court Minutes
Hearing type: Pretrial Conference
Hearing date: 2/14/2012
Time: 9:00 am
Courtroom:
Court reporter: Candace Childers,
Minutes Clerk: CYNTHIA
Tape Number:
Defense Attorney: Anthony Valdez
Prosecutor: Calvin Campbell

John Butler

CONT

CYNTHIA

Continued (Motion to Suppress 02/15/2012
01:30 PM) Continuation of 2/14 hearing

John Butler

CMIN

CYNTHIA

Court Minutes
Hearing type: Motion to Suppress
Hearing date: 2/15/2012
Time: 1:30 pm
Courtroom:
Court reporter: Candace Childers
Minutes Clerk: CYNTHIA
Tape Number:
Defense Attorney: Anthony Valdez
Prosecutor: Calvin Campbell

John Butler

HELD

CYNTHIA

Hearing result for Motion to Suppress scheduled
on 02/15/2012 01:30 PM: Motion Held:.;,,
Continuation of 2/14 hearing

John Butler

SUPP

CYNTHIA

State's 2nd Supplemental Response To Request John Butler
For Discovery

2/28/2012

HRVC

CYNTHIA

Hearing result for Jury Trial scheduled on
02/29/2012 09:00 AM: Hearing Vacated

John Butler

3/12/2012

BREF

~YNTHIA

Defendant's Brief

John Butler

3/21/201'2

MEMO

CYNTHIA

Memorandum Decision re Motion to Suppress

John Butler

DENY

CYNTHIA

Motion Denied

John Butler

,.,~

2/15/2012

Judge

John Butler

E
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Case: CR-2011-0002029 Current Judge: John Butler
Defendant: Howard, Derk Warner

State of Idaho vs. Derk Warner Howard
Date

Code

User

3/21/2012

HRSC

CYNTHIA
CYNTHIA

Judge
Hearing Scheduled (Status 04/10/2012 09:00
AM)
Notice Of Hearing

John Butler
John Butler

4/5/2012

MOTN

CYNTHIA

Motion to Reconsider and Brief in Support

John Butler

4/10/2012

CMIN

CYNTHIA

Court Minutes
Hearing type: Status
Hearing date: 4/10/2012
Time: 9:00 am
Courtroom:
Court reporter: Candace Childers
Minutes Clerk: CYNTHIA
Tape Number:
Defense Attorney: Anthony Valdez
Prosecutor: Calvin Campbell

John Butler

CONT

CYNTHIA

Continued (Status 05/08/2012 09:00'AMf

John Butler

CYNTHIA

Notice Of Hearing

John Butler

5/8/2012

5/9/2012

6/21/2012

CMIN

CYNTHIA

Court Minutes
Hearing type: Status
Hearing date: 5/8/2012
Time: 9:00 am
Courtroom:
Court reporter: Candace Childers
Minutes Clerk: CYNTHIA
Tape Number:
Defense Attorney: Anthony Valdez
Prosecutor: Calvin Campbell

John Butler

CPGT

CYNTHIA

Hearing result for Status scheduled on
05/08/2012 09:00 AM: Change Plea To Guilty
Before H/t

John Butler

GLTY

CYNTHIA

Guilty Plea Or Admission Of Guilt - GT
(137-2732(A)( 1)(A)-MFG Controlled
Substance-Manufacture)

John Butler

CAGP

CYNTHIA

Court Accepts Guilty Plea

John Butler

PSSA1

C:YNTHIA

Order for Presentence Investigation Report and
Substance Abuse Assessment

John Butler

HRSC

CYNTHIA

Hearing Scheduled (Sentencing 06/26/2012
09:00 AM)

John Butler

CYNTHIA

Notice Of Hearing

John Butler

CYNTHIA

Presentence Report

John Butler

PSIR

Document sealed

F
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Case: CR-2011-0002029 Current Judge: John Butler
Defendant: Howard, Derk Warner

State of Idaho vs. Derk Warner Howard
Date

Code

User

6/26/2012

CMIN

CYNTHIA

Court Minutes
Hearing type: Sentencing
Hearing date: 6/26/2012
Time: 9:00 am
Courtroom:
Court reporter: Candace Childers
Minutes Clerk: Cynthia Ervin
Tape Number:
Defense Attorney: Anthony Valdez
Prosecutor: Calvin Campbell

John Butler

SENT

CYNTHIA

Hearing result for Sentencing scheduled on
06/26/2012 09:00 AM: Sentencing

John Butler

HRSC

CYNTHIA

Hearing Scheduled (Status 10/09/2012 09:00
AM)

John Butler

""

,,c

~

CYNTHIA

Judge

Notice Of Hearing

John Butler

JCOP

CYNTHIA

Judgment Of Conviction & Order Of Probation

John Butler

ORDR

CYNTHIA

Order of restitution

John Butler

HRSC

CYNTHIA

Hearing Scheduled (Status 10/09/2012. 09:00.
AM)

John Butler

SNIC

CYNTHIA

John Butler
Sentenced To Incarceration
(137-2732(A)(1 )(A)-MFG Controlled
Substance-Manufacture) Confinement terms:
Credited time: 0 days. Penitentiary determinate: 2
years. Penitentiary indeterminate: 3 years.

PROB

CYNTHIA

Probation Ordered (137-2732(A)(1 )(A)-MFG
Controlled Substance-Manufacture). Probation,
term: 3 years 0 months 0 days. (Supervised)

STAT

CYNTHIA

STATUS CHANGED: closed pending clerk action John Butler

8/2/2012

MISC

JULIE

Pmt. to Victim - Check #2012-3730

John Butler

an12012

APSC

CYNTHIA

Appealed To The Supreme Court

John Butler

STAT

CYNTHIA

STATUS CHANGED: Inactive

John Butler

NOTC

CYNTHIA

Notice of Appeal

John Butler

9/24/2012

PROS

CYNTHIA

Prosecutor assigned Luverne E. Shull

John Butler

10/9/2012

CMIN

CYNTHIA

Court Minutes
Hearing type: Status
Hearing date: 10/9/2012
Time: 9:00 am
Courtroom: Courtroom 1
Court reporter: (None)
Minutes Clerk: Cynthia Ervin
Defense Attorney: Anthony Valdez.
Prosecutor: Luverne Shull

John Butler

HRHD

CYNTHIA

Hearing result for Status scheduled on
10/09/2012 09:00 AM: Hearing Held

John Butler

John Butler

ORlGlNAL
CAL VIN H. CAlVIPBELL, ISBN 4579
Gooding County Prosecuting Attorney
Luverne E. Shull, Chief Deputy, ISBN 5477
Jeremy C. Vaughn, Deputy, ISBN 7266
P. 0. Box 86
Gooding, Idaho 83330
Telephone (208) 934-4493
Fax (208) 934-4494
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DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
THE STATE OF IDAHO,
Plaintiff,
v.

DERK WARNER HOWARD,
d.o.b.:SSN/OLN:Defendant.

)
)
)
)
)
)
)
)
)
)

Case No.: CR-2011-&DZA0 l

COMPLAINT

PERSONALLY APPEARED before me September 12, 2011, in the County of Gooding,
State ofldaho, Calvin H. Campbell, Gooding County Prosecuting Attorney or his deputy, who
complains and says: that DERK WARNER HOWARD on or about the 31st day of August,
2011, in the County of Gooding, State ofldaho, then and there being, did then and there commit
the crime(s) of MANUFACTURING A CONTROLLED SUBSTANCE, A FELONY and
POSSESSION OF DRUG PARAPHERNALIA, A MISDEMEANOR, said crime(s) being
committed as follows, to-wit:

COMPLAINT

-1-

COUNT I
MANTFACTURING A CONTROLLED SUBSTANCE
Idaho Code Section 37-2732(a)
A FELONY
That the Defendant, Derk Warner Howard, on or about the 31st day of August, 2011, in
the County of Gooding, did unlawfully manufacture a controlled substance, to-wit: Marijuana, a
Schedule 1 Controlled Substance, by growing and/or propagating Marijuana plants, in violation
ofidaho Code Section 37-:2732(a).

COUNT II
POSSESSION OF DRUG PARAPHERNALIA
Misd., Idaho Code§ 37-2734A(l)
That the Defendant, Derk Warner Howard, on or about the 31st day of August, 2011, in the
County of Gooding, did possess with the intent to use drug paraphernalia, to-wit: a glass bong,
used to inhale or otherwise introduce into the human body a controlled substance, in violation of
Idaho Code§ 37-2734A(l).
All of which is contrary to the form, force and effect of the statute in such case made and
provided and against the peace and dignity of the State ofldaho.
Said complaint therefore prays that the Defendant be dealt with according to law.

SUBSCRIBED before me September

COMPLAINT

-Lk

2011

-2-

2

T
l

OR\G\N/\l

HO

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTNlmte@f>UIWQ: 38
THE STATE OF IDAHO,
CGUffi

STATE OF IDAHO
Plaintiff
vs.
Derk Warner Howard
DOB:-

Defendant
STATE OF IDAHO
SS.

COUNTY OF GOODING

)
)
)
)
)
)
)
)
)
)
)
)
)

CLERK

BY: BECCA TAHNEFJ

DEPUTY

AFFIDAVIT OF PROBABLE CAUSE

c·~-

ao\ \- °'0~9

IN SUPPORT OF CRIMINAL
COMPLAINT/CITATION

Your Affiant, Detective Jerod Sweesy, of the Idaho State Police Investigations Division
being first duly sworn, on oath deposes and says:

1.

Your Affiant is the same person whose name is subscribed to the attached complaint.

2.

Your Affiant believes that probable cause exists for the charges and believes the crimes as
set out below have been committed in Jerome County in the state of Idaho, and that

() is

the person who committed said crime(s).

1.

Your Affiant believes that the above named defendant committed the crimes of:

One (1) count, Manufacturing a controlled substance (Marijuana) LC. 37-2732(a)l(B)

STATEMENT OF FACTS IN SUPPORT OF PROBABLE CAUSE

On 08-30-2011, I received an anonymous tip in reference to a possible marijuana grow at or near
the residence of 373 Spring Cove Road in Bliss, Idaho. The information given, stated that there

was a ravine next to the residence and the marijuana was possibly growing there. The caller stated
that the resident was Derk HOWARD.

I did a records check on HOWARD which showed only theft charges in the past. By examining
satellite images near and at the residence, I could see a long ravine that started near the residence
and continued southwest.

On 08-31-2011, Detective S. Ward, Trooper S. Otto and I, parked at the bottom of the ravine. We
walked the ravine for approximately one mile where it came out at a canal near the residence. We
were unable to locate any marijuana grow sites.

We drove to the residence to make contact with HOWARD and advise him of the information we
received. While Detective Ward was knocking on the door to the residence, I could smell the
distinct odor of marijuana. A slight breeze was blowing from the west. Just to the west of the
residence, I could see a building with an open-top roof. From where I was standing, near the front
door, I could see several strings attached to the roof and hanging strait down. In the past, I have
seen this done at marijuana grow sites to support the heavy plants as they grow. Nobody appeared
to be home.

I walked back to my vehicle and walked the perimeter of the residence. There was a fence going
around the property. While remaining outside that fence, I went to the west side of the suspected
open-top building and photographed it. The side of the building was constructed of cedar type
fencing. Through the slats, I could see bright green plants. Accompanied with the odor of
marijuana coming from the direction of the building, the string supports similar to what I have seen
at marijuana grows in the past, and the bright green plants hidden out of view, I suspected that this
was a marijuana grow.

Moments later, a brown pickup arrived. I made contact with the driver who stated his name was
Derk. I advised him why we were there. He stated that he did not have marijuana growing and
asked us to leave. I told HOWARD that we now has probable cause to believe that there was a

marijuana grow inside the building and had other detectives starting on a search warrant. I asked
HOWARD if he would like to see the photographs that I took from outside the property line of his
residence showing the plants. He stated he did not have to see them. I asked HOWARD ifhe owns
or is renting the residence. He stated he has rented the residence for the last eight years and is
currently working for the canal company.

I advised HOWARD that he had the option of giving us consent to seize his plants instead of
having to do all the paperwork for a warrant. HOWARD replied by saying, "let's go cut 'em
down". Howard just asked ifhe could be there when we took the plants out. I told him that he
could. I told HOWARD that I wanted to be clear that by giving us consent to search, he definitely
had the right to refuse. He stated he understood. We had to wait approximately thirty minutes for
Detective Sgt. K. Fullmer, S. Walker, C. Katona, and Trooper DeBie to arrive to assist us in
dismantling the grow.

At approximately 12: 10 PM, the other detectives arrived to assist. I again asked HOWARD if we
had his consent to search the property. He stated yes. I had HOWARD complete a consent to search
form that clearly stated he had the right to refuse the consent. HOWARD signed to form.

Prior to searching, I videoed the property, and the inside of the building, that contained twelve (12)
growing mature marijuana plants. Detective Ward then photographed the property and all the
evidence.

Sgt. Fullmer brought HOWARD into the building while we dug up each plant. The plants were
bundled and placed into a State Police truck.

I asked HOWARD if he had any other drug or paraphernalia on the property. HOWARD advised
that there was a glass bong inside the house. Detective Walker and I went into the house with
HOWARD and seized the bong. No other evidence was located.

WARRANT/BOND INFORMATION

Factors to be considered in setting bond on Warrant.

The residence of the Defendant. Howard has lived and rented this residence for the last eight (8)
years and appears sable in the community.
The employment of the Defendant. Howard currently works for the Gooding County Canal
Company and currently has a responsibility in remaining at work to provide water to area
farmers.
The family relationship of the Defendant in the Community. Howard lives at home with his
wife and three children.
The past history of response of the Defendant to legal process. Howard has had a minor
criminal history and his record shows no previous FTA 's. Howard has remained in contact with
me after our original contact through his wife. Howard has checked himselfinto the Walker Center
for treatment.
The nature of the offense charged. Howard is charged with growing 12 marijuana plants.
Through our investigation, nothing shows that he was growing these plants for sale. lriformation
we received from an anonymous source stated he was growing for himself and he does not sell.
Howard's own statement's stated he was growing for himself only.
Any other information justifying a Warrant. Due to Howard's total cooperation during this
investigation, his current employment status, his years of living at one residence, and his lack of
criminal history, I believe that Howard is not a flight risk and a summons would be sufficient.

Dated this

~ .J
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Notary Public ofidaho .Residing at 7lJ1n ;-z::l\s
My Commission Expires:
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTlfi:IITC:
OF THE STATE OF IDP.HO, IN AND FOR THE COUNTY OF GOODING
M.~GISTRATE DIVISION
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Bond Set
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Bond Forfeited

Warrant Issued
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FIFTH JUDICIAL DISTRICT COURT - GOODING COU:.NJFY ;
COURT MINUTES

SY:LI~
.
DfP 1TY
1

Magistrate Division
Case No. CR-2011-0002029

State of Idaho vs. Derk Warner Howard

Assigned Judge: Casey Robinson

Minutes Date: November 3, 2011

Minutes Clerk: Becky Tanner

Start Time: 8:45:35 a.m.

Hearing Type: Preliminary

End Time: 8:4 7:50 a.m.

District Courtroom
8:45:35 Court calls case at time noted. Present in the Courtroom are Calvin Campbell Gooding County Prosecutor, Anthony Valdez - Defendant's Attorney and Derk Warner
Howard. Mr. Valdez indicates that the State has made an offer of Drug Court and Mr.
Howard is interested in accepting the offer. Mr. Howard will waive his Preliminary Hearing
and be bound over to District Court to pursue the offer made by the State. Court questions
Mr. Howard regarding waiver of Preliminary Hearing. Defendant waives Preliminary
Hearing. Court accepts waiver as knowingly, voluntarily and freely given.
Court binds defendant over to District Court to appear for arraignment on November 22,
2011at9:00 a.m.
Court signs Order Holding Defendant to Answer to District Court.
8:47:50 End Minutes - Recess

Attest:
Rebecca Tanner, Deputy Clerk

Minute Entry
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DI~'il!Rlf8l' -3 ti.M
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY1J}:;I ODbDING
MAGISTRATE DIVISION

STATE OF IDAHO
Plaintiff
vs
Derk Warner Howard
Defendant

)
)
)
)
)
)
)
)
)

27

Case No. CR-2011-0002029
ORDER HOLDING DEFENDANT TO
ANSWER TO DISTRICT COURT

I\~ Defendant having freely, knowingly and voluntarily waived a preliminary hearing
and said waiver is under the advice of legal counsel; I order that the defendant be~
held to answer to the charge( s) of
:J:7 · W"J0i . . . ~ JA tv ,
DI I~ .

r

(fr

11

'/25

5Jb)
[ ] From the evidence presented, I find that the public offense(s) of_ _ _ _ __

has/have been committed and there is probable or sufficient cause to believe the
defendant is guilty thereof. I order that the defendant be held to answer to the
charge(S)in the District court
[ ] Bail set
[ ] Defendant is released on his/her own recognizance
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CALVIN H. CAMPBELL, ISBN 4579
I •
\) \
10· ~ \ '
Gooding County ProsecutorZUI I
-3
Luverne E. Shull, ChiefDepu~
ISBN.5477
,..,, r,;·.r-\;: :.. : ·;
=···
Jeremy C. Vaughn, Deputy ISBN '7~6q ~ G,' 1 n
P. O. Box 86
JUL1E 0w
:_---;:;;:~V624 Main Street
Gooding, Idaho 83330
Telephone (208) 934-4493
Facsimile (208) 934-4494
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

THE STATE OF IDAHO,

)
)

Plaintiff,

)

Case No. CR-2011-2029

)
V.

)

INFORMATION

)

DERKWARNERHOWARD,

)
)

Defendant.

)

Calvin H. Campbell, Prosecuting Attorney in and for the County of Gooding, State of
Idaho, who in the name and by the authority of said State prosecutes in its behalf, comes now
into District Court of the County of Gooding, and states that DERK WARNER HOW ARD is
accused by this Information of the crime(s) of MANUFACTURING A CONTROLLED
SUBSTANCE, A FELONY and POSSESSION OF DRUG PARAPHERNALIA, A
MISDEMEANOR, said crime(s) being committed as follows:

INFORMATION

-1-

(tJ

COUNT I
MAI'lUFACTURING A CONTROLLED SUBSTANCE
Idaho Code Section 37-2732(a)
A FELONY

That the Defendant, Derk Warner Howard, on or about the 31st day of August, 2011, in
the County of Gooding, did unlawfully manufacture a controlled substance, to-wit: Marijuana, a
Schedule 1 Controlled Substance, by growing and/or propagating Marijuana plants, in violation
ofldaho Code Section 37-2732(a).

COUNT II
POSSESSION OF DRUG PARAPHERNALIA
Misd., Idaho Code§ 37-2734A(l)

That the Defendant, Derk Warner Howard, on or about the 31st day of August, 2011, in the
County of Gooding, did possess with the intent to use drug paraphernalia, to-wit: a glass bong, used
to inhale or otherwise introduce into the human body a controlled substance, in violation ofldaho
Code§ 37-2734A(l).

All of which is contrary to the form, force and effect of the statue in such case and against the
peace and dignity of the State of Idaho.

Dated November 3, 2011

INFORMATION

-2-

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on ,November 3, 2011 I served a true and correct copy of the
foregoing Information by the method indicated below, and addressed to the following:
TONY VALDEZ
ATTORNEY AT LAW
2217 ADDISON AVE. EAST
TWIN FALLS, ID 83301
X

U.S. Mail
- - -Hand Delivered
___Overnight Mail
___Telecopy (FAX)

INFORMATION

/}_

IN THE DISTHICTCOUHTOF THE RHH JUDICIAL DISTRICTOF THE STATE OFIOAHa
IN ANO FOH THE COUNTYOFGODDING
District Court Criminal Minute Entry
CH-2011-0002029
State of/tis/Jo vs. Derk Warner Howard
Hearing type: Arraignment
Hearing tlste: 11/22/2011
Judge: Jo/Jn Butler
Court reporter: Candace C/Jiltlers
Defense Attorney: P/J1Y 8rown for Ant/Jany Vsltlez

Start Time: 9:22 am
Courtroom: DI
Minutes Clerk: CYNTHIA
Prosecutor: Calvin Campbell

Court calls case at time noted above. confirms the true and correct name af defendant. wha is also present personally. (On
Band)
The Court reviews the nature af the charges. maximum penalties and plea options.
9:23 Defendant and Counsel have received a copy af the Information filed by the State and have reviewed the charges
contained therein. Aformal reading af the information is waived by the defendant at this time.
9:24 The Defendant enters a plea af nat guilty ta all charges.

The Court schedules the fallowing:
Jury Trial -9:00 a.m. in Goading County an: Feb 29. 20!2
Pre trial conference - 9:00 a.m. an Tuesday: Feb 14. 20!2
Additional status conference scheduled far 9:00 a.m. Tuesday Jan ID. 20!2
9:25 End Minute Entry.

hia R. Eagle-Ervin
Deputy Clerk

District Court Minute Entry
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Anthony M. Valdez, ISB No. 5349
vALDEZ LAw OFFICE, PLLC
221 7 Addison Avenue East
Twin Falls, Idaho 83301
Telephone: (208) 736-7333
Fax: (208) 736-8333
Attorney for Defendant
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

*****
STATE OF IDAHO,
Plaintiff,
v.

DERK WARNER HOWARD,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2011-2029

MOTION TO SUPPRESS

*****
COMES NOW the above-named Defendant by and through his counsel of record
Anthony M. Valdez of the firm of Valdez Law Office,

PLLC,

and moves this Honorable Court

pursuant to Article I, § 13 and 17 of the Idaho Constitution, the 4th, 5th and 14th Amendments to
the United States Constitution; Rules 4 and 41 of the Idaho Rules of Criminal Procedure; and,
Idaho Code§ 19-601, § 19-602, § 19-603, §19-608, §19-609, §19-610, § 19-611, §19-615 and
Sections 19-4401 through 19-4420 to suppress all evidence in this criminal action which was the
direct or indirect product or otherwise the fruit of the warrantless entry upon and illegal search of
Defendant's property occurring on or about August 31, 2011. This Motion is based upon the
MOTION TO SUPPRESS: 1.

grounds that law enforcement made an illegal and warrantless entry upon Defendant's property,
and that said property was searched without probable cause or other legal justification.

WHEREFORE, for the reasons stated above as well as those to be submitted at hearing
and any briefing subsequent to hearing, and for other such reasons as appear proper and
appropriate to this Court, the Defendant respectfully moves this Court to grant his Motion To
Suppress Evidence.
Oral argument is requested.
DATED This t2!!:!!_ day of December, 2011.

Attorney for Defendant

CERTIFICATE OF SERVICE
Cheryl L. Smith, secretary with Valdez Law Office, PLLC located at 221 7 Addison Avenue
East, Twin Falls, Idaho, certifies that on the
day of December, 2011, she caused a true and
correct copy of the MOTION TO SUPPRESS to be forwarded with all required charges prepared,
by the method(s) indicated below, to the following:

17'Z!!

Calvin H. Campbell
Gooding County Prosecuting Attorney
Post Office Box 86
Gooding, ID 83330
Attorneys for Plaintiff

Hand Delivered
U.S. Mail
Fax
Fed. Express

Cheryl L.
MOTION TO SUPPRESS: 2.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
District Court Criminal Minute Entry - Status
CR-2011-0002029
State of Idaho vs. Derk Warner Howard
Hearing date: 1/10/2012
Judge: John Butler
Court reporter: Candace Chil_ders
Defense Attorney: Anthony Valdez

Start Time: 9:42 am
Courtroom: 01
Minutes Clerk: CYNTHIA
Prosecutor: Calvin Campbell

The Court calls the case at the time noted. The defendant Mr. Howard is present personally and with his
attorney Mr. Valdez. The Court inquires - motion to suppress was vacated .
Mr. Valdez advises the Court that although the matter is not going to motion to suppress today - they
believed they had a status conference also scheduled. The Court will hear the matter.
Mr. Valdez advises the Court of the status of the case, pending discussion of new drug court procedures,
requirements and guidelines.
The Court notes it has emailed all the new procedures for Drug Court to the Prosecutor- suggests he prints
off those forms. Mr. Campbell indicates he has not seen the new forms.
This matter is continued to January 24, to proceed on the Motion to Suppress or acceptance into Drug
Court.

9:48 End Minute Entry

Attes~

c::EagiErvin
Deputy Clerk

Fl LEDCfi: 49 ·'" ~

IN THE OISTH!CTCOURTOF THE FlflH JUDICIAL DISTRICTOF THE STATE OF!OAHU,
IN AHO FOR THE COUNTY OFGODDING
District Court Criminal Minute Entry
CR-2011-0002029
State of Idaho vs. Derk Warner Howard
Hearing type: Motion to Suppress
Start Time: 9:23 am
Hearing date: 1/24/2012
Judge: John Butler
Courtroom: 1
Minutes Clerk: CYNTHIA
Court reporter: Candace Childers
Defense Attorney: Anthony Valdez
Prosecutor: Calvin Campbell

Court calls case at time noted above. neither defendant nar his counsel are present.
Mr. Valdez unavailability.
Court grants order ta continue
Matian ta suppress continued Feb 14. 2Dl2.

9:24 End Minute Entry.

District Court Minute Entry
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IN THE DISTHICTCOUHTOF THE FIFTH JUDICIAL OISTHICTOF THE STATE OF/OAHU,
IN ANO FOH THE COUNTY OFGOODING
District Court Criminal Minute Entry
CR-2011-0002029
State of Idaho vs. Derk W amer Howard
Hearing type: Pretrial Conference & Motion to Suppress
Hearing date: 2/14/2012
Start Time: 11:24 am
Judge: John Butler
Courtroom: 01
Court reporter: Candace Childers
Minutes Clerk: CYNTHIA
Defense Attorney: Anthony Valdez
Prosecutor: Calvin Campbell

Court calls case at time noted above. Confirms the true and correct name of the defendant. who is also present personally
(On Band)
Pretrial conference - Matter scheduled far trial ta commence: Feb 29. 20!2
Matter ta proceed ta Suppression hearing.
11:25 Mr. Valdez advises the Court the issues an suppression are warrantless search of property of Mr. Haward.
Issue of what constitutes public and private access/ curtilage and consent issues that the parties believe will be addressed
at this hearing. Hearing anticipated ta take mare than one hour.
11:27 Defense motion but State will stipulate ta warrantless event.

DETECTIVE JERROD SWEESEY, .Idaho State Police
Called as a witness by the State. was duly sworn upon his oath by the Clerk and testified under direct examination:
Mr. Campbell notes that the parties are stipulating to the following exhibits:
Exhibit #I Video taken of scene after the time of arrest at his direction - course of travel taken by the Court.
Exhibit #2 series of photographs submitted by Mr. Valdez' office.
Exhibit #3 - Google Earth Map of property access
Exhibit #4 - closer view Google map of defendant's property and access.
All exhibits are stipulated to the admission and Exhibits #I - #4 are admitted by the Court via stipulation at this time.
11:29 Direct examination of Det. Sweesey by Mr. Campbell.
11:31 State requests permission far the officer ta review his report.
Without abjection the Court will allow.
11:31 Direct examination of Detective Sweesey continues.
Property in Bliss. Idaho. Spring Cave Raad.
11:32 State's Exhibit #3 handed ta the witness far identification. Google Earth map of defendant's property.
11:36 Discussion of the Detective's training. education and experience in law enforcement.

District Court Minute Entry
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11:38 Plaintiff's Exhibit #4 is handed ta the witness far further identification and testimony.
Gaagle Map - closer view af defendant's residence/property in Bliss. Idaho.
11:40 Witness has made markings an this Exhibit #4 indicating the placement af the patrol vehicle with respect ta the
residence.
11:42 Detective indicated he clearly detected a smell af marijuana earning from the west af the property. Unsure af the saurc:e
of the smell. Made observations from the roadway. Taak photographs af the property.
11:45 Witness further marks the 3 wire fence line an the map (Exhibit #3) and labels the same in blue ink.
11:50 DVD phatas are played far the c:aurt. Nat looking at phatas taken by this witness.
The State proceeds.
12:00 The Court calls the naan recess.
Will reconvene this matter at 1:45 p.m.
Recess.
1:41 Back an the rec:ard all parties as previously noted.
Detective Sweesey retakes the witness stand.
Reminded by the Court that he remains under the oath.
1:42 Direct examination of Detective Sweesey by Mr. Campbell.
Plaintiff's Exhibit #I is handed ta the witness.
The State wishes ta play that DVD far the Court.
1:52 Exhibit #5 is submitted as Sweesey phatas are admitted without abjection.
1:53 played for the Court.
2:DI Mr. Valdez abjects ta the c:harac:terizatian af a consent search.
The Court interjects that reference ta "this picture" doesn't assist the rec:ard.
2:02 Mr. Campbell continues direct examination.
2:1D Witness identifies defendant.
2:16 Crass-examination of Detective Sweesey by Mr. Valdez.
2:18 Exhibit #I is again played far the Court while Mr. Valdez inquires.
2:26 Exhibit #2 Image #0050 Published far the Court.
2:38 Exhibit #3 Smaller image shown ta the witness.
2:46 Exhibit #5. phata shown ta the witness regarding dawn fences and/or fence pasts.
2:48 Objection by the State as ta the c:harac:terizatian af Mr. Howard's property. Sustained by the Court.
Mr. Valdez continues crass examination.
2:52 Exhibit #5. phata 1854 shown ta the witness.
Parties will reconvene at 8:30 a.m. tamarraw morning ta continue this hearing.
Recess.

District Court Minute Entry

2

3:00 Back an the record all parties. The Court will ta ga 4:00 this afternoon and then can reconvene at 1:30 tomorrow
afternoon in Jerome.
Detective Sweesey remains an the witness stand.
3:02 Further cross-examination of Detective Sweesey by Mr. Valdez.
3:07 Re-direct examination of Detective Sweesey by Mr. Campbell.

3:08 Objection by Mr. Valdez -speculative.
Sustained by the Court.
Mr. Campbell argues further.
3:!0 Mr. Valdez abjects - moves ta strike answer. Overruled by the Court.
Mr. Campbell continues.
3:14 The Court inquires af Detective Sweesey.
3:15 Re-cross examination of Detective Sweesey by Mr. Valdez.
3:18 Re-direct examination of Detective Sweesey by Mr. Campbell.
Witness is excused.

3:17
TRDDPER STEVE DTTD,
Called as a witness by the State. was duly sworn upon his oath by the Clerk and testified under direct examination.
Direct examination of Trooper Dtto by Mr. Campbell.

Traaper. Id aha State Police. Discussion af his education. training and experience in law enforcement.
3:27 Cross-examination of Trooper Dtto by Mr. Valdez.
3:31 Objection by Mr. Campbell - relevance. Overruled by the Court.
Mr. Valdez continues.
Objection by Mr. Campbell - relevance - Sustained by the Court. Property in question has not yet been established ta be that
af Mr. Howards.
3:32 Mr. Valdez continues crass-examination.
3:34 Witness excused.
3:34
DERK HOWARD,
Called as a witness. defendant in this action. was duly sworn upon his oath and testified under direct examination.
Resident 373 Spring Cave Raad. Bliss. Gooding County. Idaho.
3:35 Mr. Valdez approaches the witness with Exhibit #4 Google Map af residence.
Red pen handed ta the witness - makes markings an Exhibit #4 as to the boundaries af his property lines/boundaries.
3:53 Mr. Campbell asks ta vair dire in aid af abjection. The Court will allow inquiry.
Mr. Campbell inquires in aid af abjection.

District Court Minute Entry
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Objects ta the relevance - this witness has na standing ta raise that issue.
The Court will allow further inquiry.
Mr. Valdez inquires.
Objection is sustained by the Court.
Afternoon recess.
Will reconvene tamarraw here at 1:30 p.m.
End Minute Entry.

District Court Minute Entry
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IN THE DISTRICTCOURTOF THE RFTH JUDICIAL DISTRICTOF THE STATE OF!OAHU,
IN ANO FOR THE COUNTY OFGOODING
District Court Criminal Minute Entry
CR-2011-0002029
State of Idaho vs. Derk W amer Howard
Hearing type: Motion to Suppress
Start Time: 1:29 pm
Hearing date: 2115/2012
Judge: John Butler
Courtroom: 01
Minutes Clerk: CYNTHIA
Court reporter: Candace Childers
Prosecutor: Calvin Campbell
Defense Attorney: Anthony Valdez

Court calls case at time noted above. Confirms the true and correct name of the defendant. who is also present personally
(On Bond) This Matter is a continuation of a Motion to Suppress hearing commenced Tuesday February 14, 20!2.
1:30 Mr. Valdez advises the Court that the parties have stipulated that the road in question is a private road. Gooding County
has contacted Bliss Highway Oistrict and they confirmed that is not a Highway Oistrict maintained dirt road in that location.
Mr. Campbell comments additionally.
State's Exhibit #S is marked far identification (Consent to search)
Admitted by stipulation.

DERK HOWARD,
1:33 Retakes the witness stand. having been reminded by the Court that he remains under oath and testifies under further
direct examination.
Oirect examination by Mr. Valdez.

Mr. Campbell inquires in aid of objection.
Mr. Valdez continues in direct examination.

1:58 Cross examination of Mr. Howard by Mr. Campbell.
The Court inquires.

2:14 Re-direct examination of Mr. Howard by Mr. Valdez.
Oefense Exhibit J/A" marked for identification (Letter by Narthside Canal Co)
Admitted without abjection.
The Court inquires.
Witness excused.

District Court Minute Entry
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BEN HEPWDRTH.

Called as a witness by the defense. was duly sworn upon his oath by the Clerk and testified under direct examination.
Direct examination by Mr. Valdez.

Marks with "O"'s in black marker the location af the persons an Exhibit #4
2:3D Crass-examination of Mr. Hepworth by Mr. Campbell.
2:33 Re-direct examination of Mr. Hepworth by Mr. Valdez.
2:34 Re-cross examination of Mr. Hepworth by Mr. Campbell.

Witness excused.

2:35

TRDDPER STEVE

ana.

Recalled as a witness by the State. was reminded by the Court that he remained under oath.
Further direct examination of Trooper Dtto by Mr. Campbell.
Marks on Exhibit #4 with a triangle in blue pen the location of the persons.
2:49 Cross-examination of Trooper Dtto by Mr. Valdez.

Witness excused.
State rests.
The Court will allow Mr. Valdez 14 days ta file written argument and the State 14 days after that time ta file a response and at
that time the matter will be deemed under advisement and the Court will issue an opinion in due course.

2:53 Recess
End Minute Entry.
Attest:

~'~
CynthiaLR. Eagle-Ervin

District Court Minute Entry
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Anthony M. Valdez, ISB No. 5349

vALDEZ LAw OFFICE, PLLC
2217 Addison A venue East
Twin Falls, Idaho 83301
Telephone: (208) 736-7333
Fax: (208) 736-8333
Attorney for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

*****
STATE OF IDAHO,
Plaintiff,

v.
DERK W AR.i~ER HOWARD,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2011-2029

DEFENDANT'S BRIEF

*****
COMES NOW The Defendant, by and through his counsel, Anthony M. Valdez, and offers
the following in support of his Motion to Suppress Evidence, and based upon the evidence and
testimony presented at hearing .
DEFENDANT'S STATEMENT OF FACTS
On or about August 30, 2011, ISP Detective Jared Sweesy received an anonymous tip that
Defendant Derk Howard was growing marijuana in a ravine near Mr. Howard's residence.
Detective Sweesy obtained an address for Mr. Howard, and then reviewed satellite images of the
area obtained from Google Earth. Detective Sweesy did not attempt to identify the owner or
DEFENDANT'S BRIEF: 1.

owners of the property where Mr. Howard's residence was located.
On August 31, 20I1, ISP Detective Sweesy, ISP Detective Scott Ward and ISP Trooper
Otto traveled on old Highway 30 in rural Gooding County in order to gain access to the property
previously identified on the satellite map as Mr. Howard's. In order to gain access to this area, the
officers turned off old Highway 30 and onto a dirt and gravel road and through a cattle guard that
was fenced on either side. The officers presumed this was a public road, but as stipulated to at the
hearing , this is a private road.
On a fence post to the left of the cattle guard was posted a black no trespassing sign with
white letters. Detective Sweesy testified at hearing that he did not see the no trespassing sign on
August 31, 2011, (or subsequently when he returned to the area to create a video of the officers'
travel; or, when he subsequently viewed the video or, when the video was initially played during
the hearing). Detective Sweesy testified that had he seen the no trespassing sign on August 31,
2011, he would not have entered the property and would have "made other arrangements".
Officers Sweesy, Ward and Otto were not in uniform on August 30, 2011, and they were
traveling in an unmarked vehicle. Detective Sweesy explained that the reason they entered from
old Highway 30 was that, in looking at the satellite images, approaching the Howard residence from
that direction was preferable from a strategic or investigative standpoint.
The Officers traveled on the single lane dirt and gravel road to access the ravine area. As
shown in the video played at hearing , the Officers would have walked across an irrigated field and
entered into the ravine area near a small power plant or substation. The Officers walked through
and searched the area of the ravine finding no suspected marijuana. The Officers then walked back
down the ravine and returned to their vehicle. The Officers then traveled in their unmarked vehicle

DEFENDA.i'ff'S BRIEF: 2.

onto the private road and proceeded to drive to Mr. Howard's residence. As shown in the video at
hearing , the Officers would have passed through an opening in a barbed wire fence in order to enter
the property that includes Mr. Howard's residence.
At Mr. Howard's residence, the Officers entered Mr. Howard's yard and Detective Ward
knocked on the door, but no one was present to answer. Detective Sweesy testified that at or near
the front door he smelled what he believed was raw marijuana emanating as a result of a sudden
breeze from the northwest. Detective Sweesy testified that he could not identify the location where
the smell was coming from, only the general direction. Detective Sweesy then testified that he then
went back up to the private road and walked along it. He then saw a shed behind Mr. Howard's
residence where he observed strings hanging from the top of the shed. Detective Sweesy testified
that using string to hang plants is common for growing marijuana. (Presumably, this would be
common for growing other types of plants and vegetables as well.) Detective Sweesy then testified
that he walked toward the shed but around and on the opposite side of a barbed wire fence.
Detective Sweesy testified that from the outside of this fence he could see through the slats in the
shed to observe a bright green plant material which he then believed was marijuana.
The above hearing testimony of Detective Sweesy is at odds somewhat with the Affidavit of
Probable Cause he submitted in this matter, a copy of which is attached to this Brief as Exhibit "A".
In his Affidavit, Detective Sweesy states that "from where I was standing, near the front door, I

could see several strings attached to the roof and hanging straight down."

As noted above,

Detective Sweesy testified at hearing that he did not see the strings until he walked around the
barbed wire fence that he mistakenly thought was the property boundary.
Unknown to the Officers while they were at Mr. Howard's residence was that they were

DEFENDANT'S BRIEF: 3.

being observed by Ben Hepworth, a ditch rider for the North Side Canal Company. Mr. Hepworth
testified that he has worked for the North Side Canal Company for many years and is very familiar
with Mr. Howard's residence and the surrounding property.

Mr. Hepworth testified that he

observed three individuals outside of the Howard's residence. Mr. Hepworth noted the locations of
these individuals on the satellite photo admitted into evidence. Mr. Hepworth did not know that
these persons were police officers and thought possibly they were there to look at a truck that Mr.
Howard had listed for sale on Craigslist. However, knowing that neither Mr. Howard or his family
were at the house at the time, Mr. Hepworth called Mr. Howard on his cell phone and told him that
there were people snooping around his house.
Mr. Howard drove to his residence after receiving the phone call from Mr. Hepworth. Mr.
Howard testified that he immediately told the individuals that they were trespassing and that they
needed to leave. Detective Sweesy confirmed that Mr. Howard told him that they were trespassing
and that there were no trespassing signs that they must have gone through. Consistent with Mr.
Hepworth's testimony, Mr. Howard also indicated on the satellite exhibit where the Officers were
when he arrived in relation to his house and the shed behind his house. None of the Officers were
on the private road or at or near the front door when Mr. Howard arrived. Mr. Howard told the
Officers to leave and continued to do so even after Detective Sweesy advised Mr. Howard that they
were in fact law enforcement Officers.
Officer Otto testified that Mr. Howard told the Officers to leave several times and that it
was up to a twenty-minute period before Mr. Howard finally relented and told the Officers that they
could take the plants that were in his shed. During that twenty-minute period however, in addition
to the several instances in which Mr. Howard told the officers to leave, additional law enforcement

DEFENDANT'S BRIEF: 4.

Officers arrived and Mr. Howard was told that if he did not give his consent to search the property
that he would be arrested. Also during this time period, Mr. Howard was instructed that he could
not go inside his house and Mr. Howard testified that he was instructed that he could not use his
phone. Detective Sweesy also advised Mr. Howard that he was already in the process of obtaining
a warrant, and told Mr. Howard that he could either do this the hard way (wait for the warrant and
go to jail) or the "easy way" (let them into the shed and he would not be arrested). However,
Detective Sweesy also testified that in order to swear out an affidavit for a search warrant he would
have had to leave the residence and drive to the ISP District Office in Jerome.

When faced with

the choice of to go to jail or not go to jail, Mr. Howard relented under the circumstances and
allowed the Officers to go into the shed and pull up the suspected marijuana plants.
Mr. Howard explained that the property at issue is a nine-acre parcel that includes the house

that he rents from the North Side Canal Company. Mr. Howard outlined on the Court's exhibit the
property boundaries. Both Mr. Howard and Mr. Hepworth testified that the no trespassing sign
near the cattle guard on the private road off of old Highway 30 has been posted "no trespassing" for
at least the past ten years. Mr. Howard also testified that when there are animals in the pasture that
in addition to the cattle guard there is also a gate across the access point. Mr. Howard testified that
the barbed wire gate that the private road crosses at his property boundary is also closed if there are
animals present.
Mr. Howard confirmed that the barbed wire fence that Detective Sweesy was standing

outside of when he was taking photographs and also allegedly observing the shed behind his house
is not a property boundary line but rather was used as a corral when his family had horses on the
property. Mr. Howard also described the distance between the rear of his house and the shed that

DEFENDANT'S BRIEF: 5.

had the marijuana plants, stating that it was five to six steps off of his back porch. The area
between the rear of the house and the shed is essentially the back yard of the residence where Mr.
Howard and his family enjoy typical back yard activities.
Officers Sweesy, Ward and Otto did not record and/or preserve their actions by audio, video
or photographically prior to Mr. Howard arriving at his residence. Also, as noted above Officers
Sweesy, Ward and Otto were not in uniform, nor were they in a marked vehicle as they entered
private property past a no trespassing sign and on a private road on August 30, 2011. Lastly, it is
undisputed that they entered Mr. Howard's property and the property of other private individuals
and/or entities without a warrant, and without permission.

LAW AND ARGUMENT
A.

UNCONTRADICTED/UNREBUTED EVIDENCE.
It is well established that uncontradicted testimony must be accepted as true unless wholly

incredible. Pierstorff v. Gray's Auto Shop, 58 Idaho 438, 74 P.2d 171 (1937). Defendant submits
that the following relevant facts are either stipulated to as true by the State, or not rebutted by the
State, and therefore this Court must accept as true:
1.

That a no trespassing sign was posted on the fence that Officers Sweesy, Ward and

Otto entered on August 31, 2011.
2.

The Officers Sweesy, Ward and Otto traveled on a private road to gain entry to Mr.

Howard's residence.
3.

The aforementioned private road is the sole access for any motorized traffic to Mr.

Howard's residence.
4.

Mr. Howard and his family are the lawful residents of the nine-acre parcel of
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property that Officers Sweesy, Ward, and Otto entered without a warrant on August 31,
2011, due to Mr. Howard's employment agreement and tenancy with the owner of said
property, the North Side Canal Company.
5.

The North Side Canal Company has a lawful right-of-way for access over the

private road to the nine-acre parcel of property owned by the Canal Company and Mr.
Howard's residence.
B.

BURDEN FOR W ARRANTLESS SEARCHES.
Defendant brings his Motion under both the Fourth Amendment to the United States

Constitution and Article I, Section 17 of the Idaho Constitution. The purpose of both the
Fourth Amendment and Article I, Section 17 is to protect a person's reasonable expectation
of privacy against arbitrary governmental intrusion. State v. Thompson, 114 Idaho 746. 760
P.2d 1162 (1988). It is undisputed that this case involves a warrantless entry and search of

Mr. Howard's property, and a governmental intrusion on the privacy and property rights of
Mr. Howard and his family. Such warrantless searches are presumed unreasonable and the
State has the burden of showing that such governmental action is justified under one of the
exceptions to the warrant requirement.

C.

STAJ.~DING

As noted above, it is undisputed that Mr. Howard and his family are the lawful
residents of the subject property, and therefore have standing. This was not contested by the
State and the case law is clear that a tenant has a reasonable expectation of privacy in the
property they are occupying. Further, law enforcement did not obtain permission from any
of the property owners, including the North Side Canal Company, prior to entering the area
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at issue.
D.

OPENVIEW.
It is anticipated that the State will argue that the warrantless entry and search of Mr.

Howard's property, and specifically the shed behind his residence, should be upheld under
the open view doctrine. The open view doctrine holds that a police officer's observations
made from a location open to the public are not a search because there is no reasonable
expectation of privacy in what is knowingly exposed to public view. Katz v. United States,
389 U.S. 347, (1967); State v. Clark, 124 Idaho 308, 859 P.2d 344 (Ct.App. 1993).
It is beyond argument that once Officers Sweesy, Ward, and Otto went through the

fence that was posted no trespassing that they were no longer in a location open to the
public. Further, as shown on the video played at hearing, it is clearly evident to any
reasonable person that this single lane dirt and gravel road, that contained no road markings,
that proceeded through fields, around and through barbed wire fences, rocks and sage, was
not a public road, or a private road open to the public. It was only upon this trespass by the
government that Officer Sweesy could then subsequently claim he detected an odor of
marijuana and allegedly saw strings and green plant material in "open view".
As noted above, the government faces its heaviest burden in attempting to justify a
warrantless search of somebody's property, especially someone's residence.

Both Mr.

Howard and Mr. Hepworth testified the officers were not merely on the private road or
driveway the officers mistakenly thought was open to the public but rather that they were
actually inside the area that would be considered the curtilage of Mr. Howard's residence
and not in any area that any reasonable person would think was open to the public. Officers
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Sweesy, Ward and Otto had every opportunity, indeed the obligation to establish that they
were lawfully present when any alleged plain or open view of suspected marijuana was
made. Instead, however Officers Sweesy, Ward and Otto were not in uniform, were not
driving a marked police vehicle and did not preserve any of their actions by video or audio
or by photographic means to establish their lawful presence when any alleged lawful plain
view or open view was made. The State cannot rebut the uncontroverted testimony of both
Mr. Howard and Mr. Hepworth that they were simply intruding upon Mr. Howard's

property and unlawfully searching it.
As counsel for Defendant noted at the hearing, State v. Christensen, 131 Idaho 143,
953 P.2d 583 (1998) is very relevant to this issue and Defendant submits that it compels the
Court to grant the Defendant's Motion to Suppress. State v. Christensen also dealt with an
anonymous tip that a person was growing marijuana. In Christensen, law enforcement
officers in Latah County unlawfully entered a driveway in investigating this tip, in part
because there was an unlocked gate on which there was post a no trespassing sign. In
Christensen, it appears that the area was less secluded than the area surrounding Mr.

Howard's property. Further, the tip received by law enforcement in Christensen was that
suspected marijuana would be contained in a large greenhouse and marijuana was
subsequently found in a hot hut. To the contrary, the tip regarding Mr. Howard was that
marijuana was growing in a ravine near his residence, and nothing was found there, so the
officers continued their unlawful search of Mr. Howard's property by going to his house
and searching there. More importantly for this case however, is the reasoning set forth by
the Court in Christensen:
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[T]he presence of a police officer within the curtilage does not, ipso facto,
result in an unconstitutional intrusion. There is an implied invitation for the
public to use access routes to the house, such as parking areas, driveways,
sidewalks, or pathways to the entry, and there can be no reasonable
expectation of privacy as to observations which can be made from such
areas. Like other citizens, police with legitimate business are entitled to
enter areas of the curtilage that are impliedly open to public use. State v.
Clark, 124 Idaho 308, 313, 859 P. 2d 344, 349 (Ct.App. 1993) (citations
omitted).
The ability of police to move within the curtilage, however, is not
unlimited. "Police officers without a warrant are permitted the same
intrusion and the same level of observation as one would except from a
'reasonably respectful citizen'." Id. The State argues that Christensen's
posting of a no trespassing sign at the gate was insufficient to create a
reasonable expectation that no reasonably respectful citizen would approach
the house.
Although we agree that there is an implied invitation for the public
to use normal access routes to a house, this implied invitation is not
irrevocable. We believe that the reasonably respectful citizen when
confronted with a closed gate and a no trespassing sign does not proceed
further, but respects the request for privacy that such efforts convey.
The State in its argument emphasized the fact that there was no fence
or other physical barrier to entry surrounding the property. While the
presence of a fence is a factor to consider in determining whether an area is
open to the public, it is not dispositive. Many factors such as geography,
aesthetics and economics may go into the decision whether or not to erect a
fence. We do not believe that the ability to exclude the public is available
only to those Idaho citizens with the resources to construct extensive
fencing. We note that this is not a case where the message to the public was
ambiguous. The no trespassing sign was clearly posted on a gate across the
only public access to the property. In light of this unambiguous message, it
is unclear what the presence of a fence would add. In short, Idaho citizens,
especially those in rural areas, should not have to convert the areas around
their homes into the modem equivalent of a medieval fortress in order to
prevent uninvited entry by the public, including police officers.
Christensen, 131 Idaho at 147-148. Given the above language, it is clear that any reasonable person

who would tum off of old highway 30 and confront the private road at issue, with a posted
trespassing sign, with a cattle guard and fence on both sides would not enter without permission.
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Officer Sweesy admitted as much when he testified that "had he seen" the no trespassing sign he
would not have entered and "made other arrangements." First, given the language in Christensen,
Defendant submits that simply the fence and cattle guard, with no residence visible that would use
this as access, with a single lane dirt and gravel road, with no public markings, that enters into a
field does not convey to anyone that this is accessible to the public - even without the No
Trespassing sign. As noted by the Christensen court, a closed fence or other physical barrier is not
necessary, and the fact that there was no gate across the cattle guard is not dispositive. However,
this gate was posted no trespassing, and it was uncontroverted that the no trespassing sign was
present on August 31, 2011 and for many years prior.
Second, given Officer Sweesy's testimony, he concedes that he did in fact trespass, but
since he did not see the no trespassing sign, that he trespassed in "good faith." As this motion is
also brought under the Idaho Constitution, there is no "good faith" exception to the exclusionary
rule. State v. Guzman, 122 Idaho 981, 842 P.2d 660 (1992).

Since Officer Sweesy was not

lawfully in an area open to the public when he allegedly smelled the odor of marijuana, or when he
observed strings hanging down from the shed behind Mr. Howard's residence or observed green
plants between the slats of the shed, no exception to the warrant requirement applies, and Mr.
Howard's motion must be granted.
The state may argue that even if it concedes (which it must) that a no trespassing sign was
present at the entry point off of old highway 30, there was not another no trespassing sign at the
boundary of Mr. Howard's property. That argument does not square up with the language in
Christensen where it is undisputed that 1) the private road is the only access to Mr. Howard's

residence on the North Side Canal property; and 2) the North Side Canal Company has a lawful
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right of way over the private road. It also does not square with the practical aspects of a gate or
private road that provides the sole access to several property owners. If that were the case, a gated
community would have to include a no trespass sign for every resident in the community. In Idaho,
especially in rural Gooding County, you don't go through someone else's fence without permission.

E. CONSENT
The State may also argue that Mr. Howard consented to the search of his shed. Consent to
search does not expunge the taint of unlawful police activity where consent is irrevocably
intertwined with illegal police conduct. State v. Kerley, 134 Idaho 870, 11 P.3d 489 (Ct.App.
2000). As illustrated above, the alleged consent of Mr. Howard came about only as a result of the
unlawful trespass on his property. Further, Mr. Howard immediately instructed the officers that
they were trespassing and unequivocally told the officers that they needed to leave. Subsequent
submission by Mr. Howard after being advised that a warrant was in the process and that he could
either consent and not go to jail or wait for a warrant and go to jail makes any alleged consent to
search invalid. State v. Tietsort, 145 Idaho 112, 175 P.3d 801 (Ct.App. 2007).
DATED This 12th day of March, 2011.

VALDEZ/AW~

By~
AllthOY

M. Valdez
Attoqiey for Defendant
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CERTIFICATE OF SERVICE

Cheryl L. Smith, secretary with Valdez Law Office, PLLC located at 221 7 Addison Avenue
East, Tvvin Falls, Idaho, certifies that on the 12th day of March, 2011, she caused a true and correct
copy of the DEFENDANT'S BRIEF to be forwarded with all required charges prepared, by the
method(s) indicated below, to the following:

Calvin H. Campbell
Gooding County Prosecuting Attorney
Post Office Box 86
Gooding, ID 83330
Attorneys for Plaintiff
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Hand Delivered
U.S. Mail
Fax
Fed. Express
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

STATE OF IDAHO,
Plaintiff,
vs.

)
)
)
)

)

DERK HOWARD,
Defendant.

Case No. CR-2011-2029

)
)
)
)

---------------)

MEMORANDUM DECISION RE: DEFENDANT'S MOTION TO SUPPRESS

On February 14 and 15, 2012, the defendant's motion to suppress came on regularly for
hearing. Calvin Campbell, Gooding County Prosecutor, appeared on behalf of the State of Idaho
and Counsel, Tony Valdez, appeared on behalf of the defendant, Derk Howard, also present. At
the conclusion of the testimony the parties were given 14 days to submit their closing arguments
with authorities in writing. The time to file their written arguments expired on March 1, 2012;
the parties failed to timely file any written arguments and authorities with the Court. 1

1

The defendant filed his brief on March 12, 2012. The defendant argued that the open view doctrine does not apply,
as the search occurred in the curtilage of his home. He also argued that the good faith exception does not apply and
the consent was tainted by an illegal search.
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Therefore, the Court, having considered the testimony; exhibits; and the motion to
suppress filed by defendant, took the matter under advisement on March 2, 2012 for a written
decision.
I.

FACTUAL AND PROCEDURAL BACKGROUND
On August 30, 2011, the Idaho State Police (ISP) received an anonymous tip that there
was a marijuana grow in a ravine in the vicinity of the defendant's residence, located at 373
Spring Cove Road, Bliss, Idaho.
On August 31, 2011, ISP Detective Sweesy (Sweesy), Agent Ward (Ward), and Trooper
Otto (Otto) drove to the ravine to investigate the anonymous tip. They were dressed in plain
clothes and were in an unmarked truck. They took Old Highway 30 to a dirt/gravel road (Road).
This Road is surrounded by property owned by various owners, i.e. Faulkner Land & Livestock;
the LDS Farms; Bosma Farms; and the Northside Canal Company. The Northside Canal
Company also has a right-of-way to use the Road. The Road is a winding road that proceeds
generally in an east/west direction. The properties adjacent to the Road are generally north or
south of the Road.
The ISP officers drove to the ravine and walked the ravine. They could not find evidence
of a marijuana grow. They then drove to the Howard residence and attempted to make contact
with the defendant, who was not home. While knocking on the front door, Sweesy detected the
odor of marijuana in the air, which was coming from the west. The officers then observed a
structure to the northwest of the residence. Sweesy observed white strings hanging from the
trusses and observed what appeared to be green plants, through the spaces in the slats of the
outbuilding.
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The defendant filed his motion to suppress challenging the constitutionality of the
discovery/search of the marijuana and his subsequent consent to search. In the defendant's
Motion to Suppress he argues that evidence in this case should be suppressed pursuant to Article
I, Sections 13 and 17 of the Idaho Constitution; the

4th,

5th, and

6th

Amendments of the U.S.

Constitution; Rules 4 and 41 of the Idaho Rules of Criminal Procedure; LC.§§ 19-601-19-603,
19-608-19-611, 19-615, and 19-4401-4420.
II.
TESTIMONY AND EXHIBITS

The following persons testified; the material aspects of their testimony may be
summarized as follows:
DETECTIVE JEROD SWEESY: Sweesy is a detective for the Idaho State Police (ISP) and

has been employed with ISP for the last 20 years. He holds a Master Certificate from POST and
has investigated approximately 75 to 100 marijuana grow operations.

He is trained in the

enforcement and eradication of marijuana grow operations, as well as other illegal narcotics
investigations. Over the years of such investigations, he has had experience in detecting the odor
of marijuana, both processed and growing. On August 30, 2011, ISP received an anonymous tip
that Mr. Howard, the defendant, had a marijuana grow in a ravine south of his residence. After
receiving this information, Sweesy went to Google Earth to locate the Howard residence and
verify the existence of the ravine, which existed.
On the morning of August 31, 2011, Sweesy, Ward, and Otto drove to the location of the
anonymous tip. They turned onto a dirt/gravel road off of Old Highway 30 and proceeded
generally east to a fork in the road. They then proceeded to the right, to a white building where
the road ended. They then walked the ravine to the vicinity of the Howard residence. They did
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not locate or find any evidence of a marijuana grow. They then decided to make contact with Mr.
Howard at his residence. The officers returned to their truck and proceeded back to the fork in
the road, where they took the left fork further east, until they arrived at the Howard residence.
They never observed any "no trespassing" signs. When they arrived at the Howard residence,
they parked at a location on the road just west of the Howard driveway. (Exhibit #4).
The officers then exited their truck and walked up the Howard driveway to a
path/walkway, which led to what they thought was the defendant's front door, which was on the
east side of the residence. Ward knocked on the door and he and Sweesy waited for an answer
for approximately 30 to 45 seconds. While at the door, Sweesy detected the odor of marijuana
coming from the west. He testified that there was a light wind coming out of the west. When
there was no answer, they returned to their truck. Sweesy then walked west in an attempt to
determine where the marijuana odor was coming from. As he walked west on the road, he
observed what he described as an open air shed/barn that was northwest of the residence. He
testified that from the road, he observed white strings hanging from the trusses of the shed and
spaces of the siding of the shed allowed him to observe an "emerald green" color inside the shed.
Sweesy testified that the color he observed was consistent with marijuana plants and that it is
common in grow operations to use the hanging strings to support the growing marijuana plants.
Sweesy then retrieved a camera from his vehicle and began taking photos from the road.
(Exhibit #5, Photos 9251-61 ). Photos 9251 and 9252 depict the Howard residence. Photos
9253-55 depict west side of the Howard residence, from the road; the shed to the northwest of
the Howard residence; and a brown truck and backhoe west of the Howard residence and a white
Suburban southwest of the shed, between the shed and the residence. Sweesy proceeded to take
photos from an open field west of a fence line that separated the open filed from the Howard
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residence and the shed. Photos 9256-61 depict various views of the shed with and without the
use of a zoom lens. Sweesy testified that the photos taken show the white strings hanging from
the trusses of the shed and depict the green marijuana plants through the gaps in the cedar siding.
After taking the photos, Sweesy was at the southwest comer of the fence line and road
when the defendant arrived at the residence. After taking the photos, Sweesy called Sgt. Fullmer
to start the paperwork for a search warrant. Sweesy testified that the defendant arrived in a
brown truck with a passenger. He identified the brown truck in Photo 9253, as the truck the
defendant arrived in. Sweesy identified himself to the defendant as an ISP officer.

The

defendant told the officer, multiple times, that they were trespassing and had to leave. Sweesy
asked the defendant if he was growing marijuana; the defendant denied such. Sweesy asked the
defendant if he wanted to see the photos and the defendant responded, "I don't need to." Sweesy
advised the defendant that he was in the process of obtaining a search warrant and advised the
defendant that he had two options: (1) consent to a search and he would not be arrested or (2) he
would obtain a search warrant. Sweesy further advised the defendant that he had the right to
refuse to consent.

The defendant responded by saying, "let's cut'em down."

Sweesy then

advised Fullmer that the defendant had consented to a search and a search warrant was not
necessary. Sweesy requested "raid equipment" to take and package the evidence he obtained.
He also asked for additional assistance to carry out the search. Other ISP officers arrived to
assist, approximately 30 minutes after the request. The scene was videotaped and photographed
before any evidence was taken.
The interactions and conversations with the defendant were not recorded.

Sweesy

assumed that the road from Old Highway 30 to the Howard residence was a public road. Sweesy
did not see the "no trespassing sign" on the Howard property until it was mentioned by the

5 - MEMORANDUM DECISION RE: DEFENDANT'S MOTION TO SUPPRESS

defendant. It would not have been visible from the direction in which the officers approached
the property. According to Sweesy, the defendant was free to leave, but was not free to enter his
property until the evidence had been collected. The defendant was never placed in handcuffs.

TROOPER STEVE OTTO: Otto has been a patrol officer for ISP for 4 years. He has POST
certification at the intermediate level and he has training in the area of detecting controlled
substances. He participated in the investigation of Mr. Howard on August 31, 2011. The officers
exited off Old Highway 30 onto a dirt/gravel road. As they were travelling on this road, Otto
was "actively looking" for "no trespassing" signs, but did not see any.

All three officers

travelled in the same vehicle. While traveling on the road they never had to open any gates.
When they arrived at the Howard residence, Otto remained on the roadway as Ward and Sweesy
went to the door of the Howard residence. When there was no answer at the door, Sweesy and
Ward came back and Sweesy walked "around the back of the house on the roadway and saw the
suspected outhouse building." From the roadway, he was able to see the strings hanging in the
shed/barn. When the defendant arrived and while they engaged with the defendant, the officers
were spread out; with Ward ahead of Otto and then Sweesy. The defendant pulled into the
driveway and parked; he was walking back and forth. Otto was present when Sweesy spoke to
the defendant. The defendant was irate and upset; speaking fast and telling them they needed to
get off his property and needed a warrant. Otto does not recall that the defendant mentioned a no
trespassing sign. The only conversation Otto had with the defendant was when the defendant
attempted to enter his residence. From the time that the defendant told the officers to get of the
property to the time the defendant said, "let's cut' em down," was approximately 10 -15 minutes.
The only restrictions on the movements of the defendant was in prohibiting him from
entering to his residence, as officer safety was a concern. Sweesy's camera was on the tailgate,
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so they never told the defendant that he had to sit on the tailgate. His calls were also not
restricted. Otto's conversation with the defendant was limited. The defendant walked the officers
to the marijuana plants when they began their search and extraction of the plants.
Otto observed the defendant execute the consent to search form. The search form was
brought after the additional officers arrived on scene. Otto does not recall if that was the first
time the officers discussed the consent to search with the defendant. Otto did recall that Sweesy,
after taking the photos and before the other officers arrived, had a conversation with the
defendant about consent to search or a search warrant.
DERK HOWARD: Howard, the defendant, has resided at 373 Spring Cove Road, Bliss, Idaho

for nine years. The property is owned by the Northside Canal Company, the defendant's
employer. The defendant has been employed with the canal company for approximately 17
years. He is responsible for the maintenance of the canals adjacent to his residence, as well as
other canals owned by the canal company. The property owned by the canal company, upon
which the defendant lives, consists of approximately nine acres, including an open field west of
the residential structure and outbuildings. The property boundary is marked in red on Exhibit #4.
The open field to the west and the residential property to the east are separated by wooden posts
and barb wire fence, which extends north to south. The improved portion of the property consists
of a circular driveway, to the east; a detached garage, to the northeast; an open air shed/barn, to
the northwest; and the house, to the south of the shed/barn and garage and to the west of the
driveway. The defendant rents this property from the canal company at $5.00 per month, as part
of his employment. The only access to his property is from Spring Cove Road, from the east, or
from Old Highway 30 on the dirt/gravel road, from the west. The defendant maintains the
dirt/gravel road from the west, upon which the canal company has a right-of-way. This road
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passes to the south of his property. When one accesses this Road from Old Highway 30, s/he first
crosses over a cattle guard. Some distance to the left of the cattle guard, is a "no trespassing"
sign. As one proceeds east on the Road, where the road turns to the left, there is an irrigation
canal with a head gate to control water flow.

At the top of the head gate there is a "no

trespassing" sign spray painted in orange, which is intended to keep people off of the canal
structure. The defendant admitted that one cannot see the "no trespassing" sign on the video
(Exhibit #1), but that one can see it while driving. To the west of the defendant's property,
adjacent to the north side of the Road, there is a "no trespassing" sign, which would be visible to
a vehicle travelling westbound on the Road. At the entry to his driveway, if one were
approaching from the east, is a "no trespassing" sign. On the Road there are various points where
there are sometimes gates. Gates are put up on the Road if he does not want people to come
through or if there are cattle grazing.
There is a ravine south of the defendant's residence, which generally runs east to west. It
is also owned or managed by the Northside Canal Company. In the open filed to the west of the
defendant's residence, he occasionally keeps horses or cows in the field. There were no horses or
cows in the field on August 31, 2011. There was ·a horse in the barn. To the northwest of the
residence is the backyard and barn/shed. The defendant estimated that it is approximately "seven
steps from his back porch to the barn/shed."
On the morning of August 31, 2011, the defendant was working for the canal company
and was not at his residence. He was in the area "riding ditch." He was not in the area depicted
in Exhibits #3 or #4. The defendant returned to his residence when he received a call stating that
someone was at his house. He received that call from Ben Hepworth. Hepworth was on the
canal bank southeast of his residence when he made the call. Hepworth said he thought the men

8 - MEMORANDUM DECISION RE: DEFENDANT'S MOTION TO SUPPRESS

were looking at the Suburban and broken-down Ford, which were listed for sale. The two
vehicles were located near the shed/barn; within five yards. The defendant testified that he
returned home in his company truck and parked next to a brown truck, which was broken down.
From the time of the call, it took the defendant approximately ten minutes to arrive at his
residence. When he arrived, he testified that he saw three men on his property, behind his house.
He testified that one of the men was just south of the shed/barn and the other two were standing
north of the road, but south of his house. The defendant testified that it was Sweesy who was just
south of the shed/barn. The defendant marked, with an "x", where the three men were located
when he arrived. When the defendant got out of his truck, he spoke first to the officers. He spoke
first to Otto and told him he was trespassing and needed to leave. Sweesy immediately started to
walk towards him.

The defendant did not observe the officers doing anything other than

standing on the property. When he arrived, he did not see Sweesy with a camera. The defendant
stated that when he arrived, Otto and Ward told him to go sit on the tailgate of their truck, which
was parked in his driveway. Sweesy then came over to the truck, got his camera, and walked
back down the road to the fence line and walked the fence line and took pictures. There were no
police cars at the defendant's residence, other than a "navy blue four door dodge." The three
officers did not identify themselves as police officers until after the defendant told them to leave.
The defendant tried to enter his house to get a video camera, but the officers would not let him.
The defendant tried to enter the house at least two times, but he was instructed by the officers not
to enter. Sweesy offered to show the defendant the photos he had taken, but the defendant was
aware of what they depicted. The defendant told this Court that he tried to make phone calls, but
he was told he could not make any calls by Otto. After being at the residence for approximately
20 minutes, the defendant said, "let's go cut' em down," referring to the marijuana plants. During
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this 20 minute period, before the defendant said, "cut'em down," he overheard Sweesy make a
call. Sometime later after that call, Sweesy gave the defendant the option to wait for a search
warrant or consent to the search. Sweesy told the defendant that if he gave permission, he would
not go to jail. The defendant signed a consent to search form. He was not arrested at the scene,
nor placed in handcuffs or in a police vehicle. When the officers began the search, he went with
the officers and was present in the shed/barn during the search.
The defendant does not have mail delivery at his residence; nor does he recall ever
having any UPS or FedEx deliveries.

BEN HEPWORTH: Hepworth is a co-worker of the defendant's, employed by the Northside
Canal Company for the last five years. He is a "ditch rider." He has been familiar with the
defendant's residence for approximately nine years. On August 31, 2011, in the morning,
Hepworth was working for the canal company and was on the canal bank located southeast of the
Howard residence, when he saw a vehicle at the residence that he did not recognize. It was in
the driveway of the defendant. He called the defendant.

Hepworth then left his location and

drove along the ditch bank of the canal to a location north of the Howard residence. From that
location he saw three men on the defendant's property, who appeared to be north of the road as
well as southwest of the residence. He marked their positions with an "O" on Exhibit #4.

EXHIBITS
The parties stipulated to the admission of the following Exhibits:
State Exhibits# I - Video
#2- CD Howard photos-taken 10/5/2011 from 2:41 pm to 3:06 pm
#3- Google Earth aerial map
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#4- Google Earth aerial map - close-up
#5- CD ISP photos (this CD contains a log of the date and time of each photo)
-#9251-9261: taken 8/31/2011 from 11:01 am to 11 :07 am
-#1853-1879: taken 8/3112011 from 11 :28 am to 12:01 pm
#6- ISP Consent to Search form
Defendant Exhibits#A- Northside Canal Company letter
Pursuant to I.R.E. 201, the Court hereby takes judicial notice of the contents of the
Affidavit of Probable Cause in Support of Criminal Complaint/Citation, dated September 7,
2011.
The parties stipulated that the dirt/gravel road (Road), which the officers travelled upon
to arrive at the Howard residence, is not a publicly maintained roadway.

III.
STANDARD

The 4th Amendment protects against unreasonable searches and seizures and was applied
to the states in Mapp v. Ohio, 367 U.S. 643, 655 (1961). "[A]ll evidence obtained by searches
and seizures in violation of the Constitution is, by that same authority, inadmissible in a state
court." Id
Katz v. US protects the privacy of those that exhibit an actual expectation of privacy and

that expectation is one that society is willing to accept as reasonable. 389 U.S. 347 (1967). An
unlawful search and seizure can only occur where the defendant has a reasonable expectation of
privacy. Id. at 360.
Courts have extended Fourth Amendment protection to the curtilage, which is the area or
buildings immediately adjacent to a home which a reasonable person may expect to
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remain private even though it is accessible to the public. However, the presence of a
police officer within the curtilage does not, by itself, result in an unconstitutional
intrusion. Just as there is an implied invitation for citizens to access a house by using
driveways or pathways to the entry, police with legitimate business are entitled to enter
areas of the curtilage that are impliedly open to public use. A criminal investigation is as
legitimate a societal purpose as any other undertaking that would normally take a person
to another's front door. Therefore, when the police come onto private property to conduct
an investigation or for some other legitimate purpose and restrict their movements to
places ordinary visitors could be expected to go, observations made from such vantage
points are not covered by the Fourth Amendment.
State v. Linenberger, No. 36962, 263 P.3d 145, 148 (Ct. App. 2011) (internal citations omitted).

"At a suppression hearing, the power to assess the credibility of witnesses, resolve
factual conflicts, weigh evidence, and draw factual inferences is vested in the trial court." State
v. LeClercq, 149 Idaho 905, 243 P.3d 1093, 1094 (Ct. App. 2010) (citing State v. Veldez-Molina,

127 Idaho 102, 106, 897 P.2d 993 (1995)). On appeal, "[t]he standard of review of a suppression
motion is bifurcated. When a decision on a motion to suppress is challenged, [the court of
appeals] accept[s] the trial court's findings of fact that are supported by substantial evidence,
but ... freely review[s] the application of constitutional principles to the facts as found." Id.
(citing State v. Atkinson, 128 Idaho 559, 561, 926 P.2d 1284 (Ct. App. 1996)).
The defendant argues that the search of the property, which he rented from the Northside
Canal Company, was a warrantless search to which no exception applies and that his subsequent
consent to search was tainted.

IV.
ANALYSIS
A.

FINDINGS OF FACT
1.

On August 30, 2011, Sweesy received an anonymous tip that there was a

marijuana grow in a ravine south of the Howard residence at 373 Spring Cove Road located in
Bliss, Gooding County, Idaho.
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2.

Sweesy, through the use of Google Earth, verified that there was a ravine south of

the Howard residence. The Howard residence, "3 73 Spring Cove Road, Bliss, Idaho" when
entered into Google Earth, shows the location of the Howard residence to be adjacent to and
north of the Road, which the officers travelled on to arrive at the residence.
3.

On the morning of August 31, 2011, Sweesy, Ward, and Otto drove from Old

Highway 30 to a non-publically maintained dirt/gravel road (Road) and then drove to the ravine.
They walked the ravine and did not find any evidence of a marijuana grow. The ravine is owned
or managed by the Northside Canal Company.
4.

On August 31, 2011, there were no gates in place that would prevent travel on the

Road and, while there is evidence that there were "no trespassing" signs at various locations off
of the road, there were no signs that clearly prohibited or restricted travel on the Road.
5.

After finding no evidence of a marijuana grow in the ravine, the three officers

decided to make contact with the defendant, to further their investigation. They drove on the
Road, eastbound to the Howard residence. From the ravine to the Howard residence, there were
no closed gates to restrict or prohibit traffic. The officers parked their blue truck south of the
Howard residence, on the Road west of the defendant's driveway. Sweesy and Ward walked up
the Howard driveway to a concrete pathway the front door of the Howard residence. Where the
officers entered the Howard driveway, where the walkway began, there was no gate or "no
trespassing" sign. The "no trespassing" sign posted on the Howard property was at the eastern
entrance and was not visible to the officers when they first arrived. Ward knocked on the door.
After 30 to 45 seconds, they determined that no one was home. While at the door, Sweesy
detected the odor of marijuana corning from the west of the house on a slight breeze.
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6.

The defendant rents approximately mne acres from the Northside Canal

Company. The majority of the nine acres are an open field to the west of the Howard residence.
There is a north/south wire and wood fence on the east end of the open field. The improved
portion of the property, to the east of the fence line, consists of a residential house; a detached
garage to the northeast of the house; and various other structures including, the open air
shed/barn, which is located to the northwest of the house. The Road runs east and west to the
south of the Howard property. From the Road, there is a driveway with two entrances east of the
Howard residence. On August 31, 2011, there was a white Suburban and a white Ford truck just
to the southwest of the shed/barn. There was a brown truck and a backhoe southwest of the
house. The Howard residence is the only residence within miles. The property is bordered by a
canal to the north and farm ground or pasture to the east, west, and south.
The south and east grass yard is bordered by vertical, wooden, fence posts at regular
distances, without any horizontal barrier. (Exhibit #5, Photos 9251-52).
7.

The officers walked back to their truck and attempted to determine where the

marijuana odor was coming from. From the Road, the officers observed the shed/barn northwest
of the residence. From the Road, Sweesy observed white strings hanging down from the trusses
of the shed/barn. Through the gaps in the siding, he observed an emerald green color. Based on
his observations and experience, Sweesy suspected that marijuana plants were growing within
the shed/barn. Sweesy took two photos of the barn/shed from the Road. (Exhibit #5, Photos 9253
& 9254). The photos depict the open air roof and the south siding of the shed. There is no

testimony as to the distance from the edge of the Road to the shed/barn. The defense has not
challenged what Sweesy could or could not see from the Road.
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8.

Ben Hepworth, a coworker of the defendant, observed the officers and their

vehicle (although he did not know they were law enforcement at that time) and notified the
defendant that they were on his property. Hepworth testified that when he was southeast of the
Howard residence, from an unknown distance, he observed a vehicle he did not recognize in the
defendant's driveway.

However, this testimony is not credible, because the photographic

evidence does not show a blue truck on any portion of the Howard property. (Exhibit #5, Photos
9251-55). Hepworth testified that when he was north of the Howard property, on the canal bank,
from an unknown distance, while driving, he observed the officers in the vicinity of the white
Ford truck and the white Suburban, listed for sale. The Court finds that Hepworth's observation
of the location of the officers' truck and the officers is not reliable, nor credible.
9.

The defendant arrived at his residence approximately ten minutes after the call

from Hepworth. The defendant testified that he arrived at his residence in a canal company truck,
which he parked next to the brown truck that was southwest of his residence. When he testified,
he was referring to Exhibit #4. (This brown truck is depicted in Exhibit # 5, Photos 9253-55).
The testimony of the defendant, as to where he parked, is in conflict with the photos taken by
Sweesy.
10.

The testimony of Sweesy and Otto is in conflict as to the location of Sweesy when

the defendant arrived and when Sweesy took photos 9251-61. According to Sweesy, he had just
completed taking the photos and was at the southwest comer of the property, near the west fence
line, when the defendant arrived. According to Otto, Sweesy began taking the photos after the
defendant arrived. The Court finds, based on Sweesy's photos 9253

55, that the defendant and

Otto are mistaken in their testimony, because there is no other vehicle parked next to the brown
truck other than the backhoe. There is no evidence of a Northside Canal Company truck on the
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S/

property of the defendant, prior to the Sweesy photos being taken. At 11 :05 a.m., the defendant
had not yet arrived home when photo 9255 was taken. The Court must find that photos 9251-61
were taken before the defendant arrived at his residence. According to Exhibit #5, photos 925154 were taken at 11:01 am from the Road south of the Howard residence; photo # 925 5 was
taken at 11:05 am; photos 9256-58 were taken at 11:06 am; and photos 9259-61 were taken at
11 :07 am. Photos 9255-61 were taken from various locations west of and along the fence that
separated the open field from the improved portion of the defendant's property.
11.

The testimony of Otto and Sweesy, as compared to the testimony of the defendant

and Hepworth, conflict as to whether the officers were ever within the curtilage after there was
no answer to the officer's knock at the door. The officers testified that they were either on the
Road or west of the fence line. According to Hepworth, the three officers were in the vicinity of
the two white vehicles, south of the shed/barn and north of the Road. According to the defendant,
upon his arrival, Sweesy was on his property just south of the shed/barn and Ward and Otto were
just north of the Road, just west of the brown truck, on his property.
Hepworth was clearly mistaken as to the location of the officers' truck. Hepworth was
north of the Howard residence and on the north side of the canal, in his vehicle and made the
observation while driving. The Court will find that it is probable that he was mistaken as to their
location on the property. as opposed to their location on the road or west of the fence line.
12.

The defendant also testified that when he arrived, Sweesy was up near the

shed/barn and that Ward and Otto were left of the brown truck on his property. The Court,
having found that the defendant's testimony is not credible as to when the photos were taken by
Sweesy, must find that his testimony is not credible as to the location of the officers when he
arrived. When the defendant arrived, he did not know that the three individuals were officers and
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he told them to leave. After he discovered they were law enforcement, he told them they needed
a warrant to search. This Court must find that the photos taken by Sweesy were taken prior to the
defendant's arrival and are in direct conflict with his testimony that the photos were taken after
he arrived. The Court finds that Howard's testimony of the location of the officers on his
property, east of the fence line when he arrived, is not credible.
13.

The last Sweesy photo was taken at 11 :07 am and it was shortly thereafter that the

defendant arrived at his residence.
14.

Sweesy asked the defendant if he was growing marijuana on his property, which

he denied. Sweesy asked the defendant if he wanted to see the photos that had been taken. The
defendant responded that he did not need to see the photos. Sweesy, after taking the photos
(Exhibit #5), contacted Fullmer to start working on a search warrant for the Howard residence.
15.

Within 15 to 20 minutes after the defendant arrived, Sweesy discussed options

with him. Sweesy said told the defendant that if he consented to a search he would not be
arrested, but he would be arrested if the officers had to procure a warrant. Sweesy did not have
any written consent to search forms. After considering his options, the defendant orally
consented to the search. Sweesy notified Fullmer that a search warrant was not necessary, since
the defendant had consented. Sweesy asked for additional officers and "raid equipment" to assist
in the search and eradication of the marijuana.
15.

Prior to the eradication of the marijuana grow, the officers videotaped the scene

and photographed the marijuana grow inside the shed/barn. The marijuana grow on the Howard
property was photographed between 11:28 am to 12:01 pm. (Exhibit #5, Photos 1853-79). The
videotape of the scene was not offered into evidence in this proceeding.

17 - MEMORANDUM DECISION RE: DEFENDANT'S MOTION TO SUPPRESS

16.

Additional officers arrived within 30 minutes of Sweesy's call to Fullmer to assist

with the search and eradication of the marijuana grow. The additional officers arrived after the
defendant's oral consent to search. The defendant executed a written consent to search on August
31, 2011 at 12: 15 pm; after other officers had arrived to assist in the collection of evidence and
the removal of the marijuana plants.
B.

CONCLUSIONS OF LAW
i.

Open View Doctrine

A warrantless search consisting of observations made by law enforcement from a location
where the public has a right to be either under the Fourth Amendment of the U.S. Constitution or
Article I, § 17 of the Idaho Constitution, may be analyzed under the "open view doctrine."
"Under the open view doctrine, a police officer's observations made from a location open to the
public do not constitute a search. This is because one cannot have a reasonable expectation of
privacy in what is knowingly exposed to public view." State v. Christensen, 131 Idaho 143, 14647, 953 P.2d 583 (1998) (citing Katz v. United States, 389 U.S. 347, 351-52 (1967)).
The Court, in State v. Prewitt, 136 Idaho 547, 551, 38 P.3d 126 (Ct. App. 2001), stated:
Although citizens have a reasonable expectation of privacy in the areas immediately
surrounding their homes, not all areas of the curtilage are equal in terms of privacy:
[T]he presence of a police officer within the curtilage does not, ipso facto, result in an
unconstitutional intrusion. There is an implied invitation for the public to use access
routes to the house, such as parking areas, driveways, sidewalks, or pathways to the
entry, and there can be no reasonable expectation of privacy as to observations which can
be made from such areas. Like other citizens, police with legitimate business are entitled
to enter areas of the curtilage that are impliedly open to public use.
The ability of police to move within the curtilage, however, is not unlimited. 'Police
officers without a warrant are permitted the same intrusion and the same level of
observation as one would expect from a 'reasonably respectful citizen." Id.
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In this case, the testimony reveals that Sweesy observed the shed/barn from the Road and
from an open field, west of the north/south fence line. His observations were made both with and
without the aid of a camera with a zoom lens. The constitutionality of Sweesy' s observations is
dependent upon whether he was in a place that he had the right to be at the time he made the
observations, i.e. was Sweesy within or outside of the Howard curtilage when he made his
observations of the shed/barn?
According to the testimony offered at the suppression hearing, it was only Sweesy who
first detected the odor of marijuana while at the door of the Howard residence. It was also
Sweesy who observed the marijuana in the shed/barn. As for the observations of Sweesy of the
shed/barn, he denies ever being on the Howard property east of the west fence line; west of the
Howard residence; and north of the road. The defendant relies upon his testimony and the
testimony of Hepworth, as to the location of the three officers and their vehicle. The
photographic evidence taken by Sweesy and the time sequence of those photos, clearly contradict
the testimony of the defendant that those photos were taken after he arrived. Further, the
photographic evidence contradicts the testimony of Hepworth as to the location of the officers'
blue truck, as the photos clearly depict that there is no blue truck on the Howard property. The
Court, therefore, finds that the defendant and Hepworth are either not credible or are mistaken in
their testimony, as to the location of the officers and/or their vehicle being. The Court would find
that the only time the officers were within the curtilage was when they walked to the door of the
Howard residence, prior to detecting the odor of marijuana.
ii.

Curtilage & Trespass

The Fourth Amendment of the U.S. Constitution and Art. I, § 17 of the Idaho
Constitution safeguard "the right of the people to be secure in their persons, houses, papers and
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effects against unreasonable searches and seizures .... " These constitutional provlSlons are
designed to protect an individual's legitimate expectation of privacy that society is prepared to
recognize as reasonable. Oliver v. United States, 466 U.S. 170, 177 (1984). "These constitutional
safeguards of the privacy of 'houses' extend to the curtilage of a residence, which is in the areas
or buildings immediately adjacent to a home that a reasonable person would expect to remain
private, even though it is accessible to the public." State v. Tietsort, 145 Idaho 112, 115, 175
P.3d 801 (Ct. App. 2007). In State v. Webb, 130 Idaho 462, 467, 943 P.2d 52 (1997), our Court
concluded the United States Supreme Court's definition of curtilage for Fourth Amendment
analysis did not adequately reflect the privacy interests of Idaho citizens under Article I, § 17, of
the Idaho Constitution. In State v. Donato, 135 Idaho 469, 472, 20 P.3d 5 (2001), the Court
stated, in reliance upon Webb:
... we conclude the United States Supreme Court's definition of curtilage for Fourth
Amendment analysis did not adequately reflect the privacy interests of Idaho citizens
under Art. 1, § 17 of the Idaho Constitution. We did not reject the reasoning of the U.S.
Supreme Court, but found the factors to determine curtilage as outlined by the U.S.
Supreme Court in United States v. Dunn, 480 U.S. 294, 107 S.Ct. 1134, 94 L.Ed.2d 326
(1987) should be applied as "useful analytical tools." Id at 467, 943 P.2d at 57. However,
in formulating a definition of curtilage that would better ensure Idaho citizens' reasonable
expectations of privacy were met, this Court found the Dunn factors should be applied in
the context of the setting or locality of the residence itself, with consideration given to the
differences in custom and terrain within different areas of the state. Id. Our analysis in
Webb was based on the unique rural tradition and custom in Idaho that defines Idahoans'
sense of protected space, and expectation of privacy, within their property. The
recognition of the differences in a rural and suburban home for the purposes of defining
curtilage is a special consideration in Idaho.
The facts in Webb, were that law enforcement officers had an anonymous tip regarding a
marijuana grow on Webb's property that consisted of a 20 acre parcel of rural land, located
outside the city limits of Hagerman. A fence line surrounded the entire 20 acre parcel. The fence
was in poor condition and consisted of wooden posts and barb wire. When law enforcement
officers first found evidence of a suspected marijuana grow, Webb was not living on the
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property, although he did own the property. There was a well house, shop and trailer house on a
portion of the property. Access to the shop, and trailer house was by a driveway. There was a
gate and a "no trespassing" sign located at the road entrance to the trailer house. This was the
only "no trespassing" sign on the property. The law enforcement officers gained access to the
property in an area where there were wooden fence posts, but no wire between them. Over a
period of two years, officers made access to the property from the same general area, to observe
evidence of the marijuana grow. The Court, in affirming that the marijuana grow was not within
the curtilage of Webb's property, stated:
When determining whether an area comes within the curtilage of a defendant's residence,
the trial court must first consider the four factors set forth in Dunn. By so holding we do
not suggest that the factors are to be rigidly applied, but rather, are to be used as "useful
analytical tools". Dunn, 480 U.S. at 301, 107 S.Ct. 1139-40.
Secondly, we hold that when the trial court assesses the curtilage boundaries, in addition
to considering the Dunn factors, the court should apply them in the context of the setting
or locality of the residence itself. For instance, the curtilage of a home located within the
city limits of Boise may not be the same as the curtilage of a ranch located in one of
Idaho's rural counties. The trial court must therefore take into consideration the
differences in custom and terrain within different areas of the state when contemplating
particular expectations of privacy. See, e.g., State v. Sutton, 112 N.M. 449, 816 P.2d 518,
524 (Ct.App.1991) (overruled in part on other grounds) ("In New Mexico, lot sizes in
rural areas are often large, and land is still plentiful. Our interpretation and application of
the state constitution must take into account the possibility that such differences in
custom and terrain gave rise to particular expectations of privacy when the state
constitution was adopted.") We believe that this formulation of curtilage will better
ensure that Idaho citizens' reasonable expectations of privacy will be met.
Webb, 130 Idaho at 467.

In State v. Cada, 129 Idaho 224, 230-31, 923 P.2d 469 (Ct. App. 1996), the Court of
Appeals also recognized that the Idaho Constitution provided a broader protection of curtilage
than did the 4th Amendment. The Cada Court stated:
The Idaho appellate courts' past discussions of curtilage have recognized that curtilage
encompasses domestic outbuildings that are close to and associated with a dwelling. State
v. Sindak, 116 Idaho 185, 188, 774 P.2d 895, 898, (1989), cert. denied, 493 U.S. 1076,
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110 S.Ct. 1125, 107 L.Ed.2d 1032 (1990) ("Curtilage is commonly defined as the
enclosed space of ground and buildings immediately surrounding a dwelling house.");
State v. Clark, 124 Idaho 308, 313, 859 P.2d 344, 349 (Ct.App.1993) (referring to
curtilage as the "area or buildings immediately adjacent to a home which a reasonable
person may expect to remain private even though it is accessible to the public."); State v.
Rigoulot, 123 Idaho 267, 272, 846 P.2d 918, 923 (Ct.App.1992) (same); Ferrel v. Allstate
Insurance Co., 106 Idaho 696, 698, 682 P.2d 649, 651 (Ct.App.1984) ("curtilage" refers
to a small piece of land, not necessarily enclosed, around a dwelling house, generally
including buildings used for domestic purposes in the conduct of family affairs.).

Id
This Court, therefore, is to consider the Dunn factors and then consider those factors "in
the context of the setting or locality of the residence itself." The four factors for this Court to
consider in Dunn, consist of: (1) the proximity to the home of the area claimed to be curtilage;
(2) whether the area is included within an enclosure surrounding the home; (3) the nature of the
uses to which the area is put; and (4) the steps taken by the resident to protect the area from the
observation of people passing by. Dunn, 480 U.S. at 301. In this case, unlike Mr. Webb, the
defendant was living on the subject property, which he rented from his employer. As to the first
factor, from the testimony of the defendant and the officers, as well as the photographic
evidence, the shed/barn in which the marijuana was being grown was in close proximity to the
house. From the testimony of Sweesy, he recognized that the shed/barn was within what he
viewed to be the curtilage. As to the second factor, the house and the shed/barn are enclosed by a
wood and metal, to the west. The fence, from the southwest corner of the west fence line,
extends east partway along the road, south of the shed/barn, where there is a gap in the fencing.
Vehicles can park in that gap, on the defendant's property, west of his residence. There are
wooden fence posts with no wire between them, south of the Howard residence, along the
roadway which extend to the driveway, east of his residence. The north/northeast side of the
Howard property is bordered by a large canal; owned by the Northside Canal Company. This
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area forms somewhat of a triangle. To the west of the north/south fence line, which is the west
boundary of the improved portion of the Howard property, is a large open field, which is part of
the property owned by the Northside Canal Company and is part of the property rented by the
defendant. As for the third factor, it is clear that the area of the property occupied by the
defendant and his family, east of the west fence line, was used as is typical of a family, although
it does not appear that the shed/barn was well maintained. The open field, west of the fence line
separating it from the shed/barn and house, was used on occasion to graze cows and horses. The
fence was maintained to keep the grazing livestock confined to the open field. As for the fourth
factor, the marijuana grow was located in the poorly maintained shed/barn and was visible from
the Road, south of the Howard property, and from the west side of the fence line.
The defendant's residence is somewhat isolated, although it is surrounded by various
canals that he and Hepworth are required to maintain in their employment. Therefore, it would
not be uncommon for the defendant's employer or other employees to be in the area. The
Howard residence is bordered by the property of other landowners, who use it for either growing
crops or grazing livestock. Hepworth is aware that it is not uncommon for the public to hunt in
the area, provided they had the landowner's permission. Hepworth admitted that he had initially
hunted in the open field rented to the defendant without the permission of the canal company.
The curtilage would clearly only encompass the property to the east of the fence line; south of
the Northside Canal and north of the Road.
A trespass is not a constitutional violation unless it "represents an invasion of a person's
reasonable expectation of privacy." State v. Rigoulot, 123 Idaho 267, 272, 846 P.2d 918 (Ct.
App. 1992). The use of the non-public road by the ISP officers did not violate the defendant's
right of privacy, nor was there any clear indication that access on the Road was in anyway
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restricted. In Prewitt, 136 Idaho at 549, officers used a "private road" to arrive at the defendant's
residence.

Further, certain entries into the curtilage are not constitutionally protected, i.e. those

persons who are impliedly invited. The Court in Tietsort, 145 Idaho at 115, stated:
Even under Idaho constitutional jurisprudence, however, not all entries by law
enforcement officers onto the curtilage of a home infringe upon constitutionally protected
expectations of privacy. Under the open view doctrine, when the police come onto
private property to conduct an investigation or for some other legitimate purpose and
restrict their movements to places where ordinary visitors could be expected to go,
observations from such vantage points are lawful. Id.; State v. Clark, 124 Idaho 308,
312-13, 859 P.2d 344, 348-49 (Ct.App.1993); State v. Rigoulot, 123 Idaho 267, 272, 846
P .2d 918, 923 (Ct.App.1992). Direct access routes to the house, including driveways,
parking areas, and pathways to the entry, are areas to which the public is impliedly
invited. Police officers restricting their activity to such areas are permitted the same
intrusion and the same level of observation as would be expected from a reasonably
respectful citizen. Cada, 129 Idaho at 232, 923 P.2d at 477; Clark, 124 Idaho at 313, 859
P.2d at 349. The scope of the open view doctrine is limited, however, by the implied
invitation to enter. Consequently, "a substantial and unreasonable departure from the
normal access route will exceed the scope of the implied invitation and intrude upon a
constitutionally protected privacy interest." Clark, 124 Idaho at 314, 859 P.2d at 350.
"As set forth in Cada, there are several factors to be considered in determining whether
an officer exceeded the scope of open view, including whether the officer acted secretly or
openly, the time of the day or night when the officers approached, and whether the officers
attempted to talk with the resident. Id. at 233, 923 P.2d at 478." Prewitt, 136 Idaho at 550. In
Rigoulot, 123 Idaho at 272, the Court held that when police come onto the curtilage of a home

for a legitimate purpose and restrict their movements to places where ordinary visitors would be
expected to go, their observations from such vantage points are not unlawful. In State v. Clark,
124 Idaho 308, 313, 859 P.2d 344 (Ct. App. 1993), the Court held that the direct access routes to
a house, including parking areas, driveways and pathways to the entry, are areas to which the
public is impliedly invited, and that police officers restricting their activity to such areas are
permitted the same intrusion and the same level of observation as would be expected from a
"reasonably respectful citizen." In this case, the officers arrived at the residence in the day time
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and were merely attempting to make contact with the defendant to further their investigation.
While walking to the front door, Sweesy detected the odor of marijuana. Since Sweesy had the
implied invitation to be within the curtilage in order to make contact with the defendant to
further his investigation, his detection of the odor of marijuana was not a constitutional violation.
State v. Rigoulot, 123 Idaho 267, 272-273, 846 P.2d 918, 923-924 (Ct.App.1992). The officers

then returned to the Road, where Sweesy made his observation of the suspected marijuana grow.
He made further observations west of the fence line. Lastly, Sweesy's use of a camera to aide or
enhance his observations from a place where he had a right to be is not an unconstitutional
intrusion. Ky/lo v. United States, 533 U.S. 27, 121 S.Ct. 2038, 2043 (2001)(the use of technology
to intrude into a constitutionally protected area is a violation where the technology is not in
general public use); State v. Schumacher, 136 Idaho 509, 37 P.3d 6 (Ct. App. 2001); State v.
Christensen, 131Idaho143, 147, 953 P.2d 583, 587 (1997) (search was based on speculation as

to what the officers could have seen since there was no evidence that officers used binoculars
that were available).
Under the facts and circumstances of this case, it is reasonable to believe that the
curtilage consisted of the improved portion of the property, occupied by the defendant and his
family, east of the fence line. The observations made by Sweesy were outside of the curtilage.
The officers viewed the Howard property during the day time, in the open, and they arrived at
the residence intending to speak with the defendant. Their actions were not covert and, therefore,
did not constitute an "intrusive method of viewing." The officers had a legitimate reason to
make contact with the defendant, to further their investigation, and did not unlawfully enter the
curtilage to do so. The use of the path to the Howard residence, where they detected the odor of
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marijuana, was not a constitutional violation, in as much as the officers had an implied invitation.
The "no trespassing" sign was at a location not visible to the officers.
The officers drove to the Howard residence on the Road, and the Road passes through
properties owned by Faulkner Land and Livestock, Northside Canal Company, and others. It is
not openly restricted as to who can or cannot travel on it. The Road connects with Spring Cove
Road. Irrespective of whether their travel on the Road was a trespass, the defendant did not have
a "reasonable expectation of privacy" from those who may happen to travel on the Road.
Therefore, any observations made by Sweesy, from the Road or west of the fence line, that were
in plain view, do not form the basis of an unconstitutional, warrantless search.
iii.

Consent

The defendant claims that his consent to search was not voluntary or was otherwise
tainted by an unlawful search. Since the Court has found that the search was lawful, the issue of
taint is moot.
As to the issue of whether the consent was voluntary, the defendant was aware that the
detectives had reason to believe that he was growing marijuana. At the time he consented to the
search there were three law enforcement officers present. The defendant talked with Sweesy.
Sweesy offered to show him the photos. Sweesy informed him they were in the process of
obtaining a warrant to search. There is no evidence that there were any weapons drawn by the
officers. The defendant was not handcuffed and was free to leave, according to Sweesy. Sweesy
told the defendant that he had two options: (1) he could consent and not be arrested or (2) the
officers would obtain a warrant and he would be arrested. Sweesy did advise the defendant that
he did have the right to refuse to consent. "Where an officer informs a suspect that the officer
intends to do something that the officer is legally authorized to do under the circumstances, such
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conduct does not amount to coercion. See State v. Garcia, 143 Idaho 774, 779-80, 152 P.3d 645,
650-51 (Ct.App.2006)." State v. LeClercq, 149 Idaho 905, 911, 243 P.3d 1093 (Ct. App. 2010).
A defendant's consent is not rendered invalid merely because an officer has said that a warrant
will be sought if consent is refused. State v. Smith, 144 Idaho 482, 489, 163 P.3d 1194 (2007).
However, under certain circumstances, false representations of law enforcement may render a
consent involuntary where the officer represents that he has a warrant to search when such a
warrant does not exist or where the officer erroneously or falsely represents the ability to obtain a
warrant. Tietsort, l 45 Idaho at 119. This Court has determined that the information obtained by
Sweesy, i.e. the detection of the odor of marijuana and the observation of the marijuana plants,
were constitutional, Sweesy did not misrepresent or falsely state that he could get a search
warrant.
At the time that the defendant orally consented to the search, there were three plain
clothed officers present and they had one unmarked truck. The defendant was not detained and
was free to leave. The officers never drew their guns. Sweesy told the defendant what his
options were: (1) consent or (2) wait for a search warrant. Sweesy advised the defendant that he
had the right to refuse consent and that they could do it the easy way or the hard way. Clearly,
the defendant was not in custody at the time he orally consented. The fact that Sweesy may have
stated that the defendant would be arrested if he elected to wait for the warrant is not coercive.
State v. James, 148 Idaho 574, 577-78, 225 P.3d 1169 (2010); State v. Garcia, 143 Idaho 774,
779-80, 152 P.3d 645 (Ct. App. 2006) ("an officer's implied or explicit offer not to arrest a
suspect if he 'turns over what he has' is not coercive if it merely informs the suspect of the
officer's intention to do something that is within the officer's authority based on the
circumstances").
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v.
CONCLUSION AND ORDER

For the reasons set forth above, the defendant's Motion to Suppress is DENIED.

IT SO ORDERED.
DATED this

21

day of__,.__,._._..._..-'-'-=-~
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

*****
STATE OF IDAHO,
Plaintiff,

v.
DERK WARNER HOWARD,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2011-2029

MOTION TO RECONSIDER AND
BRIEF IN SUPPORT

*****
COMES NOW The Defendant by and through counsel and requests this Court to reconsider
its Memorandum Decision denying Defendant's Motion to Suppress. As grounds and support
Defendant offers the following:

1.

The U.S. Supreme Court holding in United States v. Antoine Jones, 565 U.S.
_ _ 2012, requires the Court to reconsider its decision.

This Court's Memorandum Decision referenced the well recognized language from Katz v.
United States, 389 U.S. 347 (1967), that the Fourth Amendment protects an individual's expectation

MOTION TO RECONSIDER AND
BRIEF IN SUPPORT: 1.

of privacy. (Memorandum Decision at page 11 ). This Court then goes on to conclude that trespass
is not a constitutional violation unless it represents an invasion of a person's reasonable expectation
of privacy, and cites State v. Rigoulot, 123 Idaho 267 (Ct. App. 1992). (Memorandum Decision at
page 23). As this Court is aware, much of the evidence at the Suppression Hearing, and referenced
in Defendant's Brief (attached as an exhibit to this Motion to Reconsider and incorporated in full
herein), dealt with whether or not law enforcement had trespassed in order to search Mr. Howard's
property. The evidence was uncontroverted that the fence law enforcement entered had a no
trespassing sign at the time they gained access to Mr. Howard's property. Further, Deputy Sweesy
testified unequivocally that had he seen the no trespassing sign he would not have entered private
property and would have made other arrangements. (See Defendant's Brief at pages 10 and 11.)
The United States v. Jones case makes it clear that a trespass violates the Fourth
Amendment irrespective of whether a person had a reasonable expectation of privacy in the area
entered and occupied by the government. As this Court is probably aware, the United States v.
Jones case held that a warrantless placement of a GPS device on an automobile was unlawful

under the Fourth amendment.

The Supreme Court explained that the return to a common law

trespass test does not eliminate the Katz reasonable expectation of privacy test, and that the Katz
test "added to" but did not substitute for the common law trespass test. As Justice Scalia states:
It is important to be clear about what occurred in this case: The Government
physically occupied private property for the purpose of obtaining information. We
have no doubt that such a physical intrusion would have been considered a "search"
with the meaning of the Fourth Amendment when it was adopted. Entick v.
Carrington, 95 Eng. Rep. 807 (C.P. 1765), is a "case we have described as a
'monument of English freedom' ' undoubtedly familiar' to 'every American
statesmen' at the time the Constitution was adopted, and considered to be ' the true
and ultimate expression of constitutional law"' with regard to search and seizure.
MOTION TO RECONSIDER AND
BRIEF IN SUPPORT: 2.

Brower v. County of Inyo, 489 U.S. 593, 596 (1989) (quoting Boyd v. United States,
116 U.S. 616, 626 (1886))). In that case Lord Camden expressed in plain terms the
significance of property rights in search-and-seizure analysis:
"[O]ur law holds the property of every man so sacred, that no
man can set his foot upon his neighbour's close without his leave; if
he does he is a trespasser, though he does no damage at all; if he will
tread upon his neighbour's ground, he must justify it by law." Entick
supra, at 817.

Jones, 565 U.S. - - This Court's Memorandum Opinion appears to be consistent with the government's position
in the United States v. Jones case. Even though Officers Sweesy, Ward and Otto "physically
occupied private property for the purpose of obtaining information", this court found this was not a
violation because "the use of the non-public road by the ISP Officers did not violate the Defendant's
right of privacy, nor is there any clear indication that access on the road was in any way restricted."
(Memorandum Opinion at pages 23-24). First, that conclusion is not supported by the undisputed
facts that there was a fence with a no trespassing sign posted on it; and second, as noted above,
Officer Sweesy testified that had he seen the no trespassing sign he would not have entered.
According to United States v. Jones, it is the act of the intrusion itself that is the constitutional
violation, not whether a reasonable expectation of privacy was exceeded.
The Government contends that the Harlan standard shows that no search
occurred here, since Jones had no "reasonable expectation of privacy" in the area of
the Jeep accessed by Government agents (its underbody) and in the locations of the
Jeep on the public roads, which were visible to all. But we need not address the
government's contentions, because Jones's Fourth Amendment rights do not rise or
fall with the Katz formulation. At bottom, we must "assur[e] preservation of that
degree of privacy against government that existed when the Fourth Amendment was
adopted." Kyllo, supra, at 34.

Jones, 565 U.S. - - MOTION TO RECONSIDER AND
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2.

Trespassing in "good faith" does not cure the constitutional violation as there
is no good faith exception to the exclusionary rule in Idaho.

As previously argued by Defendant, the unrebutted evidence of a no trespassing sign on the
fence at the sole access to Mr. Howard's property requires this Court to find that a governmental
trespass did in fact occur.

(See Defendant's Brief at pages 10 and 11 ).

Officer Sweesy

unequivocally testified that had he seen the no trespassing sign he would not have entered and
gained access to Mr. Howard's property. In order for this Court to deny Mr. Howard's motion given
the holding in the United States v. Jones, this Court would have to ignore the long standing
precedent that the Idaho Constitution affords more protection than its Federal counterpart and that
in Idaho there is no "good faith" exception to the exclusionary rule. State v. Guzman, 122 Idaho
981, 842 P.2d 660 (1992).
3.

Conclusion.

In conclusion, since the Court did not consider the U.S. Supreme Court's holding in Unites

States v. Jones case, Defendant respectfully requests this Court reconsider its Memorandum
Opinion and grant his Motion to Suppress evidence.
DATED This 4th day of April, 2011.

Ant ony M. Valdez
Attorney for Defendant
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CERTIFICATE OF SERVICE
Cheryl L. Smith, secretary with Valdez Law Office, PLLC located at 2217 Addison Avenue
East, Twin Falls, Idaho, certifies that on the 4th day of April, 2011, she caused a true and correct
copy of the MOTION TO RECONSIDER AND BRIEF IN SUPPORT to be forwarded with all
required charges prepared, by the method(s) indicated below, to the following:

Calvin H. Campbell
Gooding County Prosecuting Attorney
Post Office Box 86
Gooding, ID 83330
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IN THE DISTRICT COURT OF THE FIFTII JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

*****
STATE OF IDAHO,
Plaintiff,
v.
DERK WARNER HOWARD,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2011-2029

DEFENDANT'S BRIEF

*****
COMES NOW The Defendant, by and through his counsel, Anthony M. Valdez, and offers
the following in support of his Motion to Suppress Evidence, and based upon the evidence and
testimony presented at hearing .
DEFENDANT'S STATEMENT OF FACTS
On or about August 30, 2011, ISP Detective Jared Sweesy received an anonymous tip that
Defendant Derk Howard was growing marijuana in a ravine near Mr. Howard's residence.
Detective Sweesy obtained an address for Mr. Howard, and then reviewed satellite images of the
area obtained from Google Earth. Detective Sweesy did not attempt to identify the owner or
DEFENDANT'S BRIEF: 1.
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owners of the property where Mr. Howard's residence was located.

On August 31, 2011, ISP Detective Sweesy, ISP Detective Scott Ward and ISP Trooper
Otto traveled on old Highway 30 in rural Gooding County in order to gain access to the property
previously identified on the satellite map as Mr. Howard's. In order to gain access to this area, the
officers turned off old Highway 30 and onto a dirt and gravel road and through a cattle guard that
was fenced on either side. The officers presumed this was a public road, but as stipulated to at the
hearing , this is a private road.
On a fence post to the left of the cattle guard was posted a black no trespassing sign with
wbite letters. Detective Sweesy testified at hearing that he did not see the no trespassing sign on
August 31, 2011, (or subsequently when he returned to the area to create a video of the officers'
travel; or, when he subsequently viewed the video or, when the video was initially played during
the hearing). Detective Sweesy testified that had he seen the no trespassing sign on August

31~

2011, he would not have entered the property and would have "made other arrangements".
Officers Sweesy, Ward and Otto were not in uniform on August 30, 2011, and they were
traveling in an unmarked vehicle. Detective Sweesy explained that the reason they entered from
old Highway 30 was that, in looking at the satellite images, approaching the Howard residence from
that direction was preferable from a strategic or investigative standpoint.
The Officers traveled on the single lane dirt and gravel road to access the ravine area As
shown in the video played at hearing , the Officers would have walked across an irrigated field and
entered into the ravine area near a small power plant or substation. The Officers walked through
and searched the area of the ravine finding no suspected marijuana. The Officers then walked back
do\\n the ravine and returned to their vehicle. The Officers then traveled in their unmarked vehicle
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onto the private road and proceeded to drive to Mr. Howard's residence. As shown in the video at
hearing , the Officers would have passed through an opening in a barbed wire fence in order to enter
the property that includes Mr. Howard's residence.
At Mr. Howard's residence, the Officers entered :Mr. Howard's yard and Detective Ward
knocked on the door, but no one was present to answer. Detective Sweesy testified that at or near
the front door he smelled what he believed was raw marijuana emanating as a result of a sudden
breeze from the northwest. Detective Sweesy testified that he could not identify the location where
the smell was corning from, only the general direction. Detective Sweesy then testified that he then
went back up to the private road and walked along it. He then saw a shed behind :Mr. Howard's
residence where he observed strings hanging from the top of the shed. Detective Sweesy testified
that using string to hang plants is common for growing marijuana. (Presumably, this would be
common for growing other types of plants and vegetables as well.) Detective Sweesy then testified
that he walked toward the shed but around and on the opposite side of a barbed wire fence.
Detective Sweesy testified that from the outside of this fence he could see through the slats in the
shed to observe a bright green plant material which he then believed was marijuana.
The above hearing testimony of Detective Sweesy is at odds somewhat with the Affidavit of
Probable Cause he submitted in this matter, a copy of which is attached to this Brief as Exhibit "A".

In his Affidavit, Detective Sweesy states that "from where I was standing, near the front door, I
could see several strings attached to the roof and hanging straight down."

As noted above,

Detective Sweesy testified at hearing that he did not see the strings until he walked around the
barbed wire fence that he mistakenly thought was the property boundary.
Unknown to the Officers while they were at :Mr. Howard's residence was that they were
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being observed by Ben Hepworth, a ditch rider for the North Side Canal Company. Mr. Hepworth
testified that he has worked for the North Side Canal Company for many years and is very familiar
with Mr. Howard's residence and the surrounding property.

Mr. Hepworth testified that he

observed three individuals outside of the Howard's residence. Mr. Hepworth noted the locations of
these individuals on the satellite photo admitted into evidence. Mr. Hepworth did not know that
these persons were police officers and thought possibly they were there to look at a truck that Mr.
Howard had listed for sale on Craigslist. However, knowing that neither Mr. Howard or his family
were at the house at the time, Mr. Hepworth called Mr. Howard on his cell phone and told him that
there were people snooping around his house.

Mr. Howard drove to his residence after receiving the phone call from Mr. Hepworth. Mr.
Howard testified that he immediately told the individuals that they were trespassing and that they
needed to leave. Detective Sweesy confirmed that Mr. Howard told him that they were trespassing
and that there were no trespassing signs that they must have gone through. Consistent with Mr.
Hepworth's testimony, Mr. Howard also indicated on the satellite exhibit where the Officers were
when he arrived in relation to his house and the shed behind his house. None of the Officers were
on the private road or at or near the front door when Mr. Howard arrived. Mr. Howard told the
Officers to leave and continued to do so even after Detective Sweesy advised Mr. Howard that they
were in fact law enforcement Officers.
Officer Otto testified that Mr. Howard told the Officers to leave several times and that it
was up to a twenty-minute period before Mr. Howard finally relented and told the Officers that they
could take the plants that were in his shed. During that twenty-minute period however, in addition
to the several instances in which Mr. Howard told the officers to leave, additional law enforcement

DEFENDANT'S BRIEF: 4.

Officers arrived and Mr. Howard was told that if he did not give his consent to search the property
that he would be arrested. Also during this time period, Mr. Howard was instructed that he could
not go inside his house and Mr. Howard testified that he was instructed that he could not use his
phone. Detective Sweesy also advised Mr. Howard that he was already in the process of obtaining
a warrant, and told Mr. Howard that he could either do this the hard way (wait for the warrant and
go to jail) or the "easy way" (let them into the shed and he would not be arrested). However,
Detective Sweesy also testified that in order to swear out an affidavit for a search warrant he would
have had to leave the residence and drive to the ISP District Office in Jerome.

When faced with

the choice of to go to jail or not go to jail, Mr. Howard relented under the circumstances and
allowed the Officers to go into the shed and pull up the suspected marijuana plants.

Mr. Howard explained that the property at issue is a nine-acre parcel that includes the house
that he rents from the North Side Canal Company. Mr. Howard outlined on the Court's exhibit the
property boundaries. Both Mr. Howard and Mr. Hepworth testified that the no trespassing sign
near the cattle guard on the private road off of old Highway 30 has been posted "no trespassing" for
at least the past ten years. Mr. Howard also testified that when there are animals in the pasture that
in addition to the cattle guard there is also a gate across the access point. Mr. Howard testified that
the barbed wire gate that the private road crosses at his property boundary is also closed if there are
animals present.

Mr. Howard confirmed that the barbed wire fence that Detective Sweesy was standing
outside of when he was taking photographs and also allegedly observing the shed behind his house
is not a property boundary line but rather was used as a corral when his family had horses on the
property. Mr. Howard also described the distance between the rear of his house and the shed that

DEFENDM'T'S BRIEF: 5.

7S-

had the marijuana plants, stating that it was five to six steps off of his back porch. The area
between the rear of the house and the shed is essentially the back yard of the residence where Mr.
Howard and his family enjoy typical back yard activities.
Officers Sweesy, Ward and Otto did not record and/or preserve their actions by audio, video
or photographically prior to Mr. Howard arriving at his residence. Also, as noted above Officers
Sweesy, Ward and Otto were not in uniform, nor were they in a marked vehicle as they entered
private property past a no trespassing sign and on a private road on August 30, 2011. Lastly, it is
undisputed that they entered Mr. Howard's property and the property of other private individuals
and/or entities without a warrant, and without permission.

LAW AND ARGUMENT
A.

UNCONTRADICTED!UNREBUTED EVIDENCE.
It is well established that uncontradicted testimony must be accepted as true unless wholly

incredible. Pierstorffv. Gray's Auto Shop, 58 Idaho 438, 74 P.2d 171 (1937). Defendant submits
that the following relevant facts are either stipulated to as true by the State, or not rebutted by the
State, and therefore this Court must accept as true:
1.

That a no trespassing sign was posted on the fence that Officers Sweesy, Ward and

Otto entered on August 31, 2011.
2.

The Officers Sweesy, Ward and Otto traveled on a private road to gain entry to Mr.

Howard's residence.
3.

The aforementioned private road is the sole access for any motorized traffic to Mr.

Howard's residence.
4.

Mr. Howard and his family are the lawful residents of the nine-acre parcel of
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property that Officers Sweesy, Ward, and Otto entered without a warrant on August 31,
2011, due to .NIT. Howard's employment agreement and tenancy \Vith the owner of said
property, the North Side Canal Company.
5.

The North Side Canal Company has a lawful right-of-way for access over the

private road to the nine-acre parcel of property owned by the Canal Company and Mr.
Howard's residence.
B.

BURDEN FOR WARR.Ai~TLESS SEARCHES.
Defendant brings his Motion under both the Fourth Amendment to the United States

Constitution and Article I, Section 17 of the Idaho Constitution. The purpose of both the
Fourth Amendment and Article I, Section 17 is to protect a person's reasonable expectation
of privacy against arbitrary governmental intrusion. State v. Thompson, 114 Idaho 746. 760
P.2d 1162 (1988). It is undisputed that this case involves a warrantless entry and search of

Mr. Howard's property, and a governmental intrusion on the privacy and property rights of
Mr. Howard and his family. Such warrantless searches are presumed unreasonable and the
State has the burden of showing that such governmental action is justified under one of the
exceptions to the warrant requirement.
C.

STANDING
As noted above, it is undisputed that Mr. Howard and his family are the lawful

residents of the subject property, and therefore have standing. This was not contested by the
State and the case law is clear that a tenant has a reasonable expectation of privacy in the
property they are occupying. Further, law enforcement did not obtain permission from any
of the property owners, including the North Side Canal Company, prior to entering the area
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at issue.

D.

OPEN VIEW.
It is anticipated that the State will argue that the warrantless entry and search of Mr.

Howard's property, and specifically the shed behind his residence, should be upheld under
the open view doctrine. The open view doctrine holds that a police officer's observations
made from a location open to the public are not a search because there is no reasonable
expectation of privacy in what is knowingly exposed to public view. Katz v. United States,
389 U.S. 347, (1967); State v. Clark, 124 Idaho 308, 859 P.2d 344 (Ct.App. 1993).

It is beyond argument that once Officers Sweesy, Ward, and Otto went through the
fence that was posted no trespassing that they were no longer in a location open to the
public. Further, as shown on the video played at hearing, it is clearly evident to any
reasonable person that this single lane dirt and gravel road, that contained no road markings,
that proceeded through fields, around and through barbed wire fences, rocks and sage, was
not a public road, or a private road open to the public. It was only upon this trespass by the
government that Officer Sweesy could then subsequently claim he detected an odor of
marijuana and allegedly saw strings and green plant material in "open view".
As noted above, the government faces its heaviest burden in attempting to justify a
warrantless search of somebody's property, especially someone's residence.

Both Mr.

Howard and Mr. Hepworth testified the officers were not merely on the private road or
driveway the officers mistakenly thought was open to the public but rather that they were
actually inside the area that would be considered the curtilage of Mr. Howard's residence
and not in any area that any reasonable person would think was open to the public. Officers
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Sweesy, Ward and Otto had every opportunity, indeed the obligation to establish that they
were lawfully present when any alleged plain or open view of suspected marijuana was
made. Instead, however Officers Sweesy, Ward and Otto were not in uniform, were not
driving a marked police vehicle and did not preserve any of their actions by video or audio
or by photographic means to establish their lawful presence when any alleged lawful plain
view or open view was made. The State cannot rebut the uncontroverted testimony of both
Mr. Howard and Mr. Hepworth that they were simply intruding upon Mr. Howard's
property and unlawfully searching it.
As counsel for Defendant noted at the hearing, State v. Christensen, 131 Idaho 143,
953 P.2d 583 (1998) is very relevant to this issue and Defendant submits that it compels the
Court to grant the Defendant's Motion to Suppress. State v. Christensen also dealt with an
anonymous tip that a person was growing marijuana. In Christensen, law enforcement
officers in Latah County unlawfully entered a driveway in investigating this tip, in part
because there was an unlocked gate on which there was post a no trespassing sign. In
Christensen, it appears that the area was less secluded than the area surrounding Mr.

Howard's property. Further, the tip received by law enforcement in Christensen was that
suspected marijuana would be contained in a large greenhouse and marijuana was
subsequently found in a hot hut. To the contrary, the tip regarding Mr. Howard was that
marijuana was growing in a ravine near his residence, and nothing was found there, so the
officers continued their unlawful search of Mr. Howard's property by going to his house
and searching there. More importantly for this case however, is the reasoning set forth by
the Court in Christensen:
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[T]he presence of a police officer within the curtilage does not, ipso facto,
result in an unconstitutional intrusion. There is an implied invitation for the
public to use access routes to the house, such as parking areas, driveways,
sidewalks, or pathways to the entry, and there can be no reasonable
expectation of privacy as to observations which can be made from such
areas. Like other citizens, police with legitimate business are entitled to
enter areas of the curtilage that are impliedly open to public use. State v.
Clark, 124 Idaho 308, 313, 859 P. 2d 344, 349 (Ct.App. 1993) (citations
omitted).
The ability of police to move within the curtilage, however, is not
unlimited. "Police officers without a warrant are permitted the same
intrusion and the same level of observation as one would except from a
'reasonably respectful citizen'." Id. The State argues that Christensen's
posting of a no trespassing sign at the gate was insufficient to create a
reasonable expectation that no reasonably respectful citizen would approach
the house.
Although we agree that there is an implied invitation for the public
to use normal access routes to a house, this implied invitation is not
irrevocable. We believe that the reasonably respectful citizen when
confronted with a closed gate and a no trespassing sign does not proceed
further, but respects the request for privacy that such efforts convey.
The State in its argument emphasized the fact that there was no fence
or other physical barrier to entry surrounding the property. While the
presence of a fence is a factor to consider in determining whether an area is
open to the public, it is not dispositive. Many factors such as geography,
aesthetics and economics may go into the decision whether or not to erect a
fence. We do not believe that the ability to exclude the public is available
only to those Idaho citizens with the resources to construct extensive
fencing. We note that this is not a case where the message to the public was
ambiguous. The no trespassing sign was clearly posted on a gate across the
only public access to the property. In light of this unambiguous message, it
is unclear what the presence of a fence would add. In short, Idaho citizens,
especially those in rural areas, should not have to convert the areas around
their homes into the modern equivalent of a medieval fortress in order to
prevent uninvited entry by the public, including police officers.
Christensen, 131 Idaho at 147-148. Given the above language, it is clear that any reasonable person

who would turn off of old highway 30 and confront the private road at issue, with a posted
trespassing sign, with a cattle guard and fence on both sides would not enter without permission.
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Officer Sweesy admitted as much when he testified that "had he seen" the no trespassing sign he
would not have entered and "made other arrangements." First, given the language in Christensen,
Defendant submits that simply the fence and cattle guard, with no residence visible that would use
this as access, with a single lane dirt and gravel road, with no public markings, that enters into a
field does not convey to anyone that this is accessible to the public - even without the No
Trespassing sign. As noted by the Christensen court, a closed fence or other physical barrier is not
necessary, and the fact that there was no gate across the cattle guard is not dispositive. However,
this gate was posted no trespassing, and it was uncontroverted that the no trespassing sign was
present on August 31, 2011 and for many years prior.
Second, given Officer Sweesy's testimony, he concedes that he did in fact trespass, but
since he did not see the no trespassing sign, that he trespassed in "good faith." As this motion is
also brought under the Idaho Constitution, there is no "good faith" exception to the exclusionary
rule. State v. Guzman, 122 Idaho 981, 842 P.2d 660 (1992).

Since Officer Sweesy was not

lawfully in an area open to the public when he allegedly smelled the odor of marijuana, or when he
observed strings hanging down from the shed behind Mr. Howard's residence or observed green
plants between the slats of the shed, no exception to the warrant requirement applies, and Mr.
Howard's motion must be granted.
The state may argue that even if it concedes (which it must) that a no trespassing sign was
present at the entry point off of old highway 30, there was not another no trespassing sign at the
boundary of Mr. Howard's property. That argument does not square up with the language in
Christensen where it is undisputed that 1) the private road is the only access to Mr. Howard's
residence on the North Side Canal property; and 2) the North Side Canal Company has a lawful
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right of way over the private road. It also does not square with the practical aspects of a gate or
private road that provides the sole access to several property O\Vners. If that were the case, a gated
community would have to include a no trespass sign for every resident in the community. In Idaho,
especially in rural Gooding County, you don't go through someone else's fence without permission.
E. CONSENT
The State may also argue that lvlr. Howard consented to the search of his shed. Consent to
search does not expunge the taint of unlawful police activity where consent is irrevocably
intertwined with illegal police conduct. State v. Kerley, 134 Idaho 870, 11 P.3d 489 (Ct.App.
2000). As illustrated above, the alleged consent oflvlr. Howard came about only as a result of the
unlawful trespass on his property. Further, lvlr. Howard immediately instructed the officers that
they were trespassing and unequivocally told the officers that they needed to leave. Subsequent
submission by lvlr. Howard after being advised that a warrant was in the process and that he could
either consent and not go to jail or wait for a warrant and go to jail makes any alleged consent to
search invalid. State v. Tietsort, 145 Idaho 112, 175 P.3d 801 (Ct.App. 2007).
DATED This 12th day of March, 2011.

V

VJ!i!_

ALDE?;rW

By~
AilthOY

M. Valdez
Attorpey for Defendant
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CERTIFICATE OF SERVICE

Cheryl L. Smith, secretary with Valdez Law Office, PLLC located at 2217 Addison A venue
East, Twin Falls, Idaho, certifies that on the 12th day of March, 2011, she caused a true and correct
copy of the DEFENDA.i."J\lT'S BRIEF to be forwarded with all required charges prepared, by the
method(s) indicated below, to the following:

Calvin H. Campbell
Gooding County Prosecuting Attorney
Post Office Box 86
Gooding, ID 83330
Attorneys for Plaintiff

Hand Delivered
U.S. Mail

Fax
Fed. Express

D
D

~

D
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IN THE DISTRICTCOURTOF THE RFTH JUDICIAL DISTRICTOF THE STATE OF/OAHU,
IN ANO FOR THE COUNTY OFGOODING
District Court Criminal Minute Entry - Status
CR-2011-0002029
State of Idaho vs. Derk W amer Howard
Hearing date: 411012012
Start Time: 9:29 am
Judge: John Butler
Courtroom: 01
Court reporter: Candace Childers
Minutes Clerk: CYNTHIA
Defense Attorney: Anthony Valdez
Prosecutor: Calvin Campbell

Court calls case at time noted above. Confirms the true and correct name af the defendant. wha is also present personally
(On Band)
Matian ta reconsider has been filed by the Defense - parties are prepared ta argue that matter although the matian was nat
noticed up previously.
9:31 Mr. Valdez argues his matian ta reconsider - cites ta Jonescase as ta the issue af trespass Further colloquy between the Court and counsel as ta the physical placement af the na trespassing sign.
Mr. Valdez argues further again asking the Court ta recansider's it's prior decision.
9:37 Mr. Campbell addresses the issue af the State's failure ta brief - and the agreement af the parties as ta the extension af
the time ta file. Apologizes ta the Court far the State's misunderstanding af the Court's intent in briefing. The State's position
is that na trespass by the State was established. Argues Mr. Haward does nat have standing ta assert the na trespass af that
property an behalf af the canal company's property and right af way. Cites ta Open Fields Doctrine as applicable.
9:46 Mr. Valdez comments in closing. cites ta Christensen case; and again asks the Court ta reconsider it's opinion.
9:49 The Court. having heard the arguments af counsel - has reviewed the authority and the Jones case; does nat concern
the open fields and curtilage doctrines: again DENIES this Matian ta Reconsider and the previous apinian/decisian stands as
entered.
9:52 Mr. Valdez indicates they will need additional time - May 8. 20!2 far further status.
9:53 End Minute Entry.

District Court Minute Entry

IN THE DISTRICTCDU!?TOf THE flfTH JUDICIAL DISTRICTOf THE STATEOFIDAHD.
IN_AN'!FDH THECOUNTYOFGODDING
'
1Hstr1ct Court CriminelAlinute Entry
CR-2011-0002029
State ofidaho vs. Derk Warner Howard

Hearing date: 51812012
Judge: John Butler
Court reporter: Candace Childers
Defense Attorney: Anthony Valdez

Start Time: 9: 1600 am
C~urtroom: 01

PMmutes Clerk: C:YNTHIA

C
.
rosecutor: Calvm Campbell
aurt calls case at time noted above. Confirms the true and correct name of the defendant. who is also present personally
(On Bond)

Counsel for the defense indicates to the Court that his client will change his plea to guilty pursuant to certain plea
negotiations with the State. The Court has been presented a Rule II Plea Agreement - conditional plea reserving the right to
appeal the Court's adverse ruling on the Motion to Suppress as well as the Motion to Reconsider - the Court notes the term
on the record. Restitution is at the discretion of the Court.
9:18 Mr. Valdez invites the Court to accept the conditional plea at this time. No significant prior record. The State concurs:
engaged in treatment. The Court accepts the agreement at this time.
9:19 The Clerk administers an oath to the defendant for further inquiry by the Court: The Court advises the defendant of the
nature of the charges against him: the minimum and maximum penalties and other possible consequences therefore: that the
defendant is not required to make any statement; presumption of innocence and that by entering a plea of guilty to the above
identified charges. certain rights would be waived.
9:25 The Court reviews the terms of the plea agreement with the defendant.
9:28 The Court inquires of whether any promises have been made to the defendant and advises the defendant that the Court
is not bound to any promise or recommendation made by either counsel as to the punishment. Further as ta the defendant's
satisfaction with counsel and specifically ta counsel the nature and extent of discovery conducted in this matter. The Court
further advises the defendant of his rights under Estrada during any post plea evaluations.
9:30 The Defendant pleads guilty to the charge pursuant ta the plea agreement.
The Court. upon further inquiry. accepts the guilty plea as knowingly. voluntary and upon advice of counsel.
APre-sentence investigation is ordered in this matter. §19-2524 Substance abuse evaluation is ordered by the Court at this
time. Mr. Valdez inquires if recent evaluations at Walker Center would suffice: further colloquy; Waived at this time.
Sentencing scheduled in this case at 9:00 a.m. in Gooding County on Tuesday: June 28 20!2
9:33 End Minute Entry.

Attest:~
District Court Minute Entry

FAX NO. 12089".144494
P. 0
DEFAULT 01.,, jy SET1-208-/36-8333 p, 002

R-19-2012 THU 10:12 AM GOODING PROSECUTOR
APR-18-2012 WED 03:15 PM
JNY VALDEZ

Anthony M. Valdez, ISB No. 5349

vALDEZ LAw OFFICE,

PLtc

2217 Addi.son Avenue EMt
Twin Falls, Idaho 83301
Telephone: (208) 736·7jj3
Fax.: (208) 736-8333
Attomey for Defendant

Clerk of the District

rt

Gooding County,
Idaho
5-,..._.._

IN THB DISTRICT COURT OF nm FIFTH RJDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

.........
STATE OF IDAHO,

)

"'

PlaintifI:

v.
DERK WARNER.HOWARD,
Defendant.

)
)
)

Case No. CR-2011 ·2029

)

RULE 1l CONDIDONAL PLEA
AGREEMENT

)
)
)
)
)

....
"'

COMES NOW The parties, by and through counselJ and submit the followina
Conditional Plea Agrcoment for llpproval by the Court pursuant to Idaho Criminal Rule 1l(a)(2)
and 11 (f)(l)(A} md (C), As grounds in support, the parties offer the following:

1.
Mr. Howard is charged with manufacture of a controlled substance7 marijumm,
I.C. § 37-2732(a)(1)(B), ;md possc:ision ofpamphcmalia. I.C. § 37-2734A.

2.

That the maximum sentence fur each charge is:
(a)
(b)

ManutBcture • 5 years/$15,000 fme
Parapher.oalia.· 1 year/Sl,000 &.e

FAX NO. 12089°44494

R-19-2012 THU 10:12 AM GOODTNG PROSECUTOR
A~H-Jij-,Ul2 WED 03:15 PM
ONY VALDEZ

P. 0

DEFAULT Dl 111 1.~ Y SET 1-208- 736-8333 p. 003

The parties seek the Court1s approval for th.e followhls plea agreement:

a.

b.

That the Defendant will enter a conditional plea of i!Jilty to manufacture of a.
controlled substance. I.C. § 37-2732(0.)(l)(B),. The State will dismiss the
paraphemalla charge. .
That the Defendant be given a 2 to 5 year semtence~ suspended. with the Defendant
placed on probation for up to 3 years. Defendant also agre=s to pay a fine in the
amount of S
a.nd restitutiQl). totaling$_ _ _ _ __

c.

That entering tbis conditional plea, Defendant reserves the right to appeal this
Court•s March 21, 2012 decision on Defendant's Motion to Suppicss and April 10th
denial of Defendant's Motion ta Reconaider Motion to Suppress.

DATED This,____f_dayofMay. 2012.

OFFICE OF PROSECtrrING ATTY.

Derk Wamer Howard, Defendant

DATED This

_z__

day ofMay, 2012.

FAX NO. 12089'11,4494

R-19-2012 THU 10:12 AM GOODING PROSECUTOR
PR-18-2012 WED 03; 18 PM

P. 0

DEFAULT Dl~1 .. AY SETl-208-736-8333 P. 00

.1NY VALDEZ

SERVICE CERTIFICATE
I .HER.E'.aY CER.mY that a true
and/or put in the Courthouse bin this ?

~

correct copy of thi= foregoing was mailed, faxed

· day of May. 20120 to tbc following:

Calvin H. Campbell
Gooding County Prosecuting Attorney
Post Office Box 86
Gooding1 ID 83330
Attorneys for Pla~tiff
Anthony M. Valdez
vALDEZ LAw OFFICE, PLLC
2217 Addison Avenue East
Twin Falls, Idaho 83301

Attorney for Defendant
FAXED: 736-8333

Clerk of the Fifth Judicial District, County
of Gooding

CONDmoNAL PW. OF GmLT'll': 3.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF GOODING
District Court Criminal Minute Entry · Sentencing
CR-2011-0002029
State of Idaho vs. Derk Warner Howard
Start Time: 9:29 am
Hearing date: 612612012
Courtroom: 01
Judge: John Butler
Court reporter: Candace Childers
Minutes Clerk: Cynthia Ervin
Defense Attorney: Anthony Valdez
Prosecutor: Calvin Campbell

Caurt calls case at time noted above. Confirms the true and correct name of the defendant. wha is alsa present personally
{Released an Band)
The Caurt reviews the file for the record. Pursuant ta l.C. 19-25!0. the defendant was previously informed by the Court as ta the
nature af the information that was filed in this matter and the maximum penalties as ta each count. Further. pursuant to l.C. 1925!0 there is na legal cause claimed why judgment should nat be pranaunced in this matter.
9:31 The parties have received and reviewed the previously ordered PSI in this matter and any ordered evaluations. The Caurt
inquires of either party as ta any corrections ar additions to either document at this time. Corrections/challenges are nated as
follows: Na corrections ta be made.
9:31:45 The State makes a sentencing recammendatian: Restitution request has been submitted by prapased arder: Rule 11
Agreement Canditianal Plea to allaw for an appeal af the adverse decision an the Matian ta Suppress. Nates priar juvenile
record: nothing since 1997. Substance abuse history. Family and stable employment. 2+3 not ta exceed 5: suspended an a
period af supervised prabatian of 3 years. Lacal period af incarceration left ta the Court's discretion along with fine(s) and
restitution as submitted.
9:37 Mr. Valdez nates this Rule 11 Plea Agreement that has already been approved by the Court. Disconnect in this case between
legal and factual issues. hence the issue of appeal af the adverse decision. Did the Walker Center program: did the outpatient
program. Has been tested at wark since this matter. Priar record is 15-20 years aid. Lacal incarceration is nat necessary.
Asking the Caurt to follow the terms of the plea agreement.
9:40 The Defendant waives additional comment to the Court - however the Caurt inquires af the defendant as ta his finances.
Residence is a rental: hame mortgage is fram home in Northern Idaho.
The Court comments. having reviewed the contents of the file. considered the objectives of sentencing. the nature of the
offense. the character of the defendant. the reasonableness of the sentence. discusses the sentencing options. expresses
concerns regarding the treatment process and imposes sentence as follows:
SENTENCE IMPOSED pursuant to Rule II Plea Agreement:
Statutory caurt casts: Fine of $!000 Restitution: $!00 for PSI

District Court Minute Entry -
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Uniform Sentence af _5_ years. consisting of a mandatory minimum period of incarceration with the State Board of
Corrections for _2_ years. with an indeterminate period of 3 years.
Defendant is ta receive Ddays credit far time previously served.
Probation: Provided however. the Court suspends the sentence and places the defendant on a period of supervised probation ta
the Department of Corrections. Probation and Parole. for 3 years with terms and conditions. itemized in Exhibit #I attached to
the Judgment and summarized as follows:

I. Supervision level determined by the Department. pay monthly supervision fees.
2. Defendant shall violate no law.
3. Pay all costs/fees/fines/restitution as ordered by this Court within time prescribed (24 months).
4. No alcohol/ drugs consumption or possession.
5. Firearms/weapons restrictions.
B. Submit to search of person. vehicle and/or residence. stipulate to result.
7. Submit to blood. urine. breath testing upon request of Probation Officer or any Peace Officer.
8. Community service hours (as ordered).
S. Must abide by all terms of probation as set forth in the probation agreement regarding residence. reporting. travel.
employment. associations. etc.
ID. Future discretionary jail time (as ordered).
II. Reimbursements (as ordered)
12. Treatment participation as ordered.
13. See the Judgment or Order for a complete listing of all terms and conditions.
The Defendant indicates he understands all the terms as listed above and can comply with each and every term and condition.
Parties are instructed to return all outstanding copies of the PSI or APSI and/or evaluations to the Clerk to be destroyed or
sealed within the file.
The Court reviews the Judgment of Conviction in open Court with the Defendant. The Clerk will file the judgment pursuant to the
Rule when signed by the Court; copies will be made and given to the defendant and counsel of record.
The Defendant is advised of his right to appeal the judgment of the Court within forty two (42) days from today.
The Defendant is remanded to the Sheriff for delivery to the Department of Corrections and/or to serve county jail.
Bail/Bond is exonerated.
Status set: Tuesday Sept 25. 2Dl2 0

d-l

8:48~nd
MinuteEntr~

_

Attes:-"'-------Cymhla . Eagle-Ervin
Deputy Clerk
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

State of Idaho,

)
)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
Derk Warner Howard
SS#
D.O.B-,
Defendant.

Case No. CR-2011-2029

~~~~~~~~~~~~~-

JUDGMENT OF CONVICTION UPON A CONDITIONAL PLEA OF GUILTY TO ONE
FELONY COUNT AND ORDER OF COMMITMENT SUSPENDING SENTENCE AND
ORDER OF SUPERVISED PROBATION I.C.§ 19-2601(2)

I. INTRODUCTION
1.

The date of sentencing was June 26, 2012, (hereinafter called sentencing date).

2.

The State of Idaho was represented by counsel, Calvin Campbell, from the Gooding County
Prosecutor's office.

3.

The defendant, Derk Warner Howard, appeared personally. I.C. § 19-2503.

4.

The defendant was represented by counsel, Anthony Valdez.

5.

John K. Butler, District Judge, presiding.

JUDGMENT OF CONVICTION

II. ARRAIGNMENT FOR SENTENCING. I.C. § 19-2510

1.

The defendant Derk Warner Howard was informed by the Court at the time of the
sentencing of the nature of the defendant's plea, which in this case was:

Crime of: Manufacture of a Controlled Substance (Marijuana), a felony
Idaho Code: LC.§ 37-2732(a)(l)(B)
Maximum Penalty: Imprisonment in the state penitentiary for 5 years and/or a fine of$15,000
Idaho Code: LC.§ 37-2732(a)(l)(B)
Guilty by Conditional, Binding Plea -- date of: May 8, 2012

2.

The defendant was then asked by the Court whether the defendant had any legal cause to
show why judgment should not be pronounced against the defendant, to which the
defendant responded "no."
III. PLEA OF GUILTY PREVIOUSLY ENTERED AND ACCEPTED

1.

The defendant, Derk Warner Howard, previously pled guilty on the date of May 8, 2012,
(hereinafter called "the entry of plea"), to the crime set forth in section II immediately
above. That plea was conditional, as the defendant may appeal this court's adverse ruling
on his motion to suppress.

2.

At the entry of plea, pursuant to LC.R. 5 and 11, the defendant was advised by the Court of
the following:
(a)

The nature of the charge against the defendant, the minimum and maximum
punishments, and other direct consequences which may apply;

(b)

That the defendant was not required to make any statement and that any statement
made by the defendant may be used against the defendant in a court of law;

(c)

That the defendant was presumed to be innocent;

(d)

That by entering a plea of guilty to the above identified charge, the defendant would:
(i)

Waive the right to a trial by jury;

(ii)

Waive the right to require the State to prove each material element of the
crime charged beyond a reasonable doubt;

(iii)

Waive the right to free Court appointed counsel to represent the defendant
through a jury trial if the defendant was indigent;

(iv)

Waive the right to a speedy trial;

JUDGMENT OF CONVICTION
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(v)

Waive the right to challenge the evidence presented by the State, and
specifically the right to confront and cross examine the witnesses who
testified against the defendant;

(vi)

Waive the right to present evidence on the defendant's own behalf,
specifically including the right to subpoena witnesses at the County's
expense;

(vii)

Waive the right against compulsory self-incrimination;

(viii)

Waive any and all possible defenses to the charge brought against the
defendant, both factual and legal;

(ix)

Lose the right to appeal except as to the sentence imposed.

3.

The Court inquired of whether any promises had been made to the defendant or whether the
plea was a result of any plea bargaining agreement, and if so, the nature of the agreement;
and that the defendant was informed that the Court was not bound by any promises or
recommendations from either party as to punishment; and

4.

The defendant was advised that only if the Court did not accept the sentencing
recommendation or request, would the defendant have the right to withdraw the
defendant's guilty plea on that basis.

5.

The defendant stated and acknowledged that the plea was knowingly and voluntarily given;
and that the plea was given of the defendant's own free will and volition.

6.

That there was a factual basis to support the said plea;

7.

Whereupon the defendant entered a plea of guilty to said charge.

8.

The Court also found that the plea was entered upon the advice and consent of the
defendant's counsel.

9.

Whereupon the Court accepted the plea of guilty and found and adjudged the defendant
Derk Warner Howard guilty of the crime identified and set forth in section II "Arraignment
for Sentencing" above.
IV. SENTENCING DATE PROCEEDINGS

On June 26, 2012, the sentencing date, and after the arraignment for sentencing as set forth
in section II "Arraignment for Sentencing" above, the Court proceeded as follows:
1.

Determined that more than two (2) days had elapsed from the plea to the date of sentencing.
I.C. § 19-2501 and I.C.R. 33(a)(l).
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2.

Discussed the presentence report and relevant matters with the parties pursuant to LC. § 20220 and LC.R. 32.

3.

Determined victim's rights and restitution issues pursuant to I.C. § 19-5301 and Article 1, §
22 of the Idaho Constitution.

4.

Offered an aggravation and/or mitigation hearing to both parties, including the right to
present evidence pursuant to LC.R. 33(a)(l).

5.

Heard comments and sentencing recommendations of both counsel and asked the defendant
personally if the defendant wished to make a statement and/or to present any information in
mitigation of punishment. LC.R. 33(a)(l).

6.

The Court made its comments pursuant to LC.§ 19- 2512, and discussed one or more of the
criteria set forth in LC. § 19-2521.

V. THESENTENCE
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, as follows:
Crime of Manufacture of a Controlled Substance (Marijuana), a felony.
1.

Court costs: The defendant shall pay total court costs in this case.

2.

PSI Costs: The defendant shall pay to the Department of Correction an amount to be
determined by the Department, not to exceed $100, for the cost of the Pre-Sentence
Investigation Report.

3.

Fine: The defendant is fined the sum of $1,000.00, and the defendant shall pay all costs,
fees and fines ordered by this Court. This judgment that the defendant pays a fine and costs
shall constitute a lien in like manner as a judgment for money in a civil action. LC. §§ 192518, 19-2702.

4.

Penitentiarv: The defendant, Derk Warner Howard, shall be committed to the custody of
the Idaho State Board of Correction, Boise, Idaho for a unified sentence (LC. § 19-2513) of
5 years; which unified sentence is comprised of a minimum (fixed) period of confinement
of 2 years, followed by an indeterminate period of custody of 3 years, with the precise time
of the indeterminate portion to be set by said Board according to law, with the total sentence
not to exceed 5 years.

5.

Credit for time served: The defendant is given credit for time previously served on this
crime in the amount of 0 days. LC.§ 18-309.

6.

Sentence suspended/terms of supervised probation:

JUDGMENT OF CONVICTION
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qq.

execution of said prison portion of the sentence is hereby suspended (the costs and fine
portion is not suspended) and the defendant is placed on supervised probation for a period
of 3 years beginning on June 26, 2012 to and under the control of the Idaho State Board of
Correction, (LC. §§ 19-2601 (5), 20-219), subject to the following terms:
A.

General Conditions: Abide by the Court Ordered General Conditions of Probation
signed and attached hereto as Exhibit 1, which exhibit is by this reference
incorporated herein.

B.

Special Terms and Conditions:
1.

Time allowed for payment of court costs, fines and restitution: The
defendant must pay all court costs, fines and restitution within 24 month(s)
of the date of this judgment. To that end, and beginning on the date of July
10, 2012 and continuing on the 10th day of each calendar month thereafter,
the defendant shall make monthly payments to the clerk of the court in the
sum of at least $50.00, until all court costs, fines and restitution are paid in
full.

2.

County jail time to be presently served: The defendant shall serve 0 day(s)
in the county jail as a term and condition of probation. The credit for time
served previously awarded to the defendant shall not count against this jail
time. The defendant is granted work release if the defendant otherwise
qualifies under the Sheriffs classification system. _ _

3.

Treatment Program: The defendant shall enroll in and successfully
complete the Walker Center Alumni Support Group program. _ _

4.

Submit to Weekly UA: The defendant shall, at defendant's own expense,
submit to at least one random UA per week, commencing the week of June
26, 2012, until the defendant's probation officer decides to administer UA
tests at the department's discretion. _ _

5.

Enter no establishment that sells and/or dispenses alcohol by the drink:
The defendant shall not, for any reason enter any establishment which sells
or dispenses alcoholic beverages by the drink. This includes, but is not
limited bars, lounges, casinos, restaurants, cafes, pizza places, etc. _ _

6.

Community service drug case: The defendant shall perform 100 hours of
community service within 365 days at the direction of the defendant's
probation officer. LC.§ 37-2738. _ _

7.

Status Hearing: The defendant shall return to this Court on October 9, 2012
at 9:00 a.m. for a status hearing for the Court to evaluate the defendant's
performance on probation. _ _
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VI. ORDER REGARDING RESTITUTION
Restitution in Drug Case: The Court hereby ORDERS a Judgment of Restitution to be entered in
this case in the sum of $973.63, (LC. § 37-2732(k) (drug related)). This amount is payable to the
Clerk of the District Court to be disbursed to the following law enforcement agency which
investigated this crime:
Name: ISP
VII. RIGHT TO APPEAL/LEA VE TO APPEAL IN FORMA PAUPERIS
The Right: The Court advised the defendant, Derk Warner Howard, of the Defendant's right to
appeal this judgment within forty two (42) days of the date it is file stamped by the clerk of the
court. I.A.R. 14 (a).
In forma Pauperis: The Court further advised the defendant of the right of a person who is unable
to pay the costs of an appeal to apply for leave to appeal in forma pauperis, meaning the right as an
indigent to proceed without liability for court costs and fees and the right to be represented by a
court appointed attorney at no cost to the defendant. I.C.R. 33(a)(3). LC.§ 19-852(a)(l) and (b)(2).
VIII. ENTRY OF JUDGMENT - RECORD BY CLERK
The Court orders the Judgment and record be entered upon the minutes and that the record
be assembled, prepared and filed by the Clerk of the Court in accordance with LC. § 19-2519.
IX. BOND/BAIL
The conditions of the defendant's O.R. Release (own recognizance release) in this case
having been satisfied, the conditions are ordered dismissed. I.C.R. 46(g).
X. ORDER ON PRESENTENCE INVESTIGATION REPORTS
The parties are hereby ordered to return their respective copies of the presentence
investigative reports to the deputy clerk of the court. Use of said report shall thereafter be governed
by I.C.R. 32(h)(l),(2), and(3).
IT IS SO ORDERED.

JUDGMENT OF CONVICTION

6

I.C.R. 49 (b)
NOTICE OF ORDER

I, Deputy Clerk for the County of Gooding, do hereby certify that on the c.?b day of
·,~
, 2012, I have filed the original and caused to be served a true and correct copy of
he above and foregoing document: JUDGMENT OF CONVICTION UPON A
CONDITIONAL PLEA OF GUILTY TO ONE FELONY COUNT AND ORDER OF
COMMITMENT SUSPENDING SENTENCE At~D ORDER OF SUPERVISED
PROBATION J.C.§ 19-2601(2), to each of the persons as listed below:
)

Prosecuting Attorney for the County of Gooding

Defense Counsel: Anthony Valdez

Defendant: Derk Wamer Howard
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EXHIBIT 1
COURT ORDERED
GENERAL CONDITIONS OF PROBATION
IMPOSED AT THE REQUEST OF IDAHO DEPT. OF CORRECTION
LC.§§ 20-219, 19-2601(5), and I.C.R. 33(d).
I.

Supervision Level: Unless otherwise specified by the Court Defendant's level of supervision, including
caseload type and el~tl\G>.,nic monitoring, shall be determined by the Idaho Department of Correction
("hereinafter IDOC"). \/' T

2.

Laws and Conduct: Defendant shall obey all municipal, county, state and federal laws including those
denominated infractions. The Defendant shall comply with all lawful requests of any agent of the IDOC. The
Defendant shall be completely truthful at all times with any agent of the Idaho Department of Correction and
with law enforcement personnel. During any contact with law enforcement personnel the Defendant shall
provide Defendant's identity, notify the officer(s) that Defendant is under felony supervision and provide the
name of Defendant's supervising officer. The(fefendant shall notify Defendant's supervising officer of any
such contact within 24 hours of its occurrence.~

3.

Reporting: Defendant shall report to Defendant's supervising officer as directed by the probation office. The
.Defend~ ~pall provide truthful and accurate information or documentation whenever requested by the
IDOC.
\!-- · .

l;,

4.

Residence: Unless otherwise specifically ordered by the Court- IDOC shall determine and designate the
residence of the Defendant. Defendant shall not change Defendant's. approved place ofresidence without first
obtaining written permission from Defendant's probation officed). H.

5.

Cooperation with Supervision: When home, the Defendant shall answer the door for the probation officer.
The Defendant shall allow the probation officer to enter Defendant's residence, other real property, place of
employment and vehicle for the purpose of visitation, inspections, searches and other supervision functions.
The Defendant shall not possess, install or use any monitoring instrument, camera, or other surveillance device
to observe or alert Defendant to the approach of Defendant's probation officer. The Defendant shall not keep
any vicious or dangerous dog or other animal on or about Defendant's property that the probation officer
perceives as an impediment to accessing the Defendant property. V· ;- .

6.

Truthfulness: Defendant waives Defendant's Fifth Amendment rights to the extent that the Defendant must be
honest and truthful with probation officer regarding matters of compliance and non-compliance with the
conditions of probation. The Defend~t agrees tor.fub¥1. it to polygraph examinations at Defendant's expense
upon the request of Defendant's probation officer. ~ l, µ

7.

Absconding Supervision: Defendant shall be axailable for supervision as instructed by Defendant's probation
officer and will not actively avoid supervision. jJ · t-

8.

Travel: Defendant shall not leave either the State of Idaho or Defendant's assigned judicial district without
advance permission of Defendant's probation officer. O. '_

9.

Extradition: If Defendant does leave the State ofldaho, with or without permission, the Defendant does hereby
waive extradition to the State of Idaho and will not contest any effort to return the Defendant to the State of
Idaho. The Defendant will.pay for the cost of extradition ____

l O. Intrastate/Interstate Violations: If allowed to transfer supervision to another district or state, Defendant agrees
to admit into evidence at any probation violation hearing any probation violation allegation documents
submitted. by the agency/officer supervising the Defendant in the receiving district or state. The Defend.ante ·
ft
waives the right to confront the author of such documents.
'1
11. Curfew: Defendant will observe all curfew restrictions imposed by Defendant's supervising officer.;, --

EXHIBIT 1

12. Firearms/Weapons: Defo. .tlt shall not purchase, carry, possess or have Altro! of any firearms, chemica.
weapons, electronic weapons, explosives or other dangerous weapons. Other dangerous weapons may include,
but are not limited to: knives with blades over two and one half inches in length, switchblade knives, brass
knuckles, swords, throwing darts and other martial arts weapons. Any weapons or firearms seized from the
Defendant will be forfeited to IDOC for disposal. The Defendant shall not reside in any location that contains
firearms unless the firearms are secured and the IDOC District Manager approves that the Defendant may reside
in that residence.

f. :_, ·

13. Cost of Supervision: Defendant shall comply with Idaho Code 20-225 which authorizes the IDOC to collect a
cost of supervision fee. The Defendant shall pay supervision fees as directed by the department. ~·~·_

14. Court Ordered Financial Obligations: Defendant shall pay all costs, fees, fmes, restitution and other Court
ordered obligations before probation may be terminated. If the Court has not otherwise ordered a payment
schedule for these fmancial obligations then these sums shall be paid as designated in a Payment Agreement
which shall provide for minimum payments on a monthly basis to be completed with an agent of the IDOC. The
payment plan shall be reviewed at least quarterly by the probation office. In addition to required monthly
payments any monies received from inheritance, lottery winnings, federal or state tax refunds or similar
"extraordinary" sources other than wages shall be applied toward outstanding financial obligations. These
financial obligations shall be paid monthly in at least the amount necessary to pay the financial obligations in
full by the end of the probation period. Upon request, the Defendant shall provide Defendant's probation
officer with records of any financial accounts in which the Defendant has an interest. In addition Defendant
shall provide copies to IDOC of tax returns, credit reports or any other documentation that may reflect upon the
Defendant's ability to pay these :financial obligations._J}__L
·
15. Evaluation and Program Plan: Defendant shall obtain any treatrnent~eva1iiation-deemed necessary aS·ordered
by the Court or requested by any agent of IDOC. The Defendant shall meaningfully participate in and
successfully complete any treatment, counseling or other programs deemed beneficial to the Defendant and as
directed by the Court or any agent of the IDOC. ..The Defendant may be required to attend treatment, counseiing
or other programs at Defendant's own expense. ~ ""
16. Employment/Alternative Plan: Defendant shall seek and maintain gainful, verifiable, full-time employment.
Defendant shall not accept employment, cause himself or herself to be terminated from employment or change
employment without first obtaining written permission from Defendant's supervising officer. In lieu of full-time
employment, the Defendant may participate in full-time education, a combination of employment and
education, vocational program or other alternative plan based on the offender's specific situation and as
approved by Defendant's supervising officer. \),

µ..

·· ·

17. Alcohol: Defendant shall not purchase, possess, or consume alcoholic beverages in any forin. Defendant shall
not enter any establishment such bars, taverns, clubs or similar facilities where alcohol is sold by the drink.
Further, Defendant shall not associate with any individuals who are consuming or possessing alcohol. This
latter restriction shall apply to associatiRns\fuch as parties, gatherings or the consumption of alcohol in
restaurants or other eating establishments.JL±.
18. Controlled Substances: Defendant shall not use or possess any illegal drug or any substance that simulates the
effect of an illegal drug (such as but not limited to haze, spice, or other synthetic products) or any paraphernalia
as defined under Idaho law. Nor shall Defendant use or possess any substance Defendant's probation officer
forbids Defendant from having. The Defendant shall not use or possess any controlled substances unless
lawfully prescribed for Defendant by a licensed physician or denqst. The Defendant shall use medications only
in the manner prescribed by Defendant's physician or dentist.~
19. Substance Abuse Testing: The Defendant shall submit to any test for alcohol or controlled substances as
defined above as requested and directed by any agent of IDOC or any law enforcement officer if that law
enforcement officer has a legal basis for requesting testing. The Defendant may be required to obtain tests at
Defendant's own expense. If the results of the test(s) indicate an adulterant has been used to interfere with the
results, that test will be c1ffmed to affirmatively establish that the Defendant has used alcohol or a prohibited
controlled substance.

0, \...
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20. Stipulation to the admis
of test results: Should the Defendant be res
cd to submit to tests for alcoh .
or controlled substances, the Defendant shall stipulate to the admission of those blood, uri...'1e, or breath test
results in the form of a certified affidavit at any probation hearing following a judicial determination that live
testimonial evidence would otherwise be impractical. However, the Defendant, at the Defendant's own expense
may have the lab analysis of the Defendant's blood, urine, or breath performed at an in-state approved lab of the
Defendant's choosing upon notifying the official administering the test at the time the test is requested. t;J, 421. Searches and Seizures: As a term and condition of probation, and during the period in which Defendant is on
probation, the Defendant does hereby consent to searches and seizures without a warrant by any agent of IDOC
or any law enforcement officer of Defendant's person, residence, vehicle, personal property and any other real
property or structures owned or leased by the Defendant or over which the Defendant has the right to exercise
control. Defendant shall inform anyone Defendant lives with that the entire residence is subject to search and
shall not reside with anyone who refuses to agree to such searches. Defendant agrees that such searches and
seizures may be conducted at any time in the discretion those identified in this paragraph without the
requirement that the searching person(s) has probable cause or a reasonable suspicion of criminal activity or a
violation of probation to justify the search or seizure. Defendant agrees that the Defendant is not required to be
present at the time of the search. Defendant does not have any right to revoke this consent to the searches or ·
seizures as described herein. The Defendant hereby specifically waives any and all rights he or she may have
regarding searches or seizures as provided by the Fourth Amendment to the U.S. Constitution and as provided
in Article I, section I 7 of the Idaho State Constitution. This consent to search and seize also includes those
searches or seizures authorized and required by any other term and condition of probation set forth herein, such
asrl~~~ identified in the paragraphs labeled Cooperation with Supervision and Substance Abuse Testing.

22. Driving Privileges: Defendant shqll not operate a motor vehicle while Defendant's driving, privileges are
suspended, or without a valid driver's license and proper insurance as required by State law.JLJl·
23. Confidential Informant: The Defendant shall not act as a confidential informant for law enforcement, except
as allowed by IDOC policy and with the consent of both the Court and IDOC. Q• ~
24. Associations: The Defendant shall not associate with any person(s) designated by any agent of IDOC.

D'11,

25. Discretionary county jail time to be served in the future: Upon certification that the Defendant has failed to
follow the conditions of probation and upon recommendation of the Defendant's probation officer that a jail
sanction is warranted as an appropriate sanction in lieu of a formal probation violation, the Defendant may be
required to serve not more than 30 days in the county jail as a condition of probation at the discretion of the
Defendant's probation officer with the advance approval of the Court. An application requesting jail time shall
be submitted to the Court and may be submitted ex parte without notice to the Defendant, Defendant's counsel,
or the State and without necessity for a hearing. Upon consideration the Court may authorize imposition of
county jail time, with or without work release privileges and shall specify the dates of such jail time. The
Defendant may request a hearing before the Court after imposition of discretionary jail time, but the Defendant
shall not be released from custody while serving discretionary jail time without an order of the Court. Defendant
shall not be entitled to any credit against this discretionary jail time for time previously spent in jail because
discretionary jail time is a condition of probation.
26. Additional Rules: Defendant agrees that other reasonable supervision rules may be imposed on Defendant by
IDOC. All addi4onatl rules will be explained to the Defendant and provided to Defendant, in writing, by an
agent of IDOC. I 1 • ::\: -
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ACCEPTANCE OF PROBATION

I have read, or have had read to me, the above conditions of probation contained in EXHIBIT 1.
I understand and accept these conditions of supervision. I agree to abide by and conform to them
and understand that my failure to do so may result in the submission of a report of violation to
the sentencing authority and revocation of my probation.

Witnessing Probation Officer's Signature

Witnessing Probation Officer's Name (printed)

ACCEPTANCE OF PROBATION

()

Calvin H. Campbell
Gooding County Prosecuting Attorney
I.S.B. No. 4579
Luverne E. Shull, Chief Deputy
I.S.B. No. 5477
Jeremy C. Vaughn, Deputy
I.S.B. 7266
Post Office Box 86
Gooding, Idaho 83330
Telephone (208) 934-4493
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

STATE OF IDAHO,
Plaintiff,

)
)
)

Case No. CR 2011-2029

)
V.

)

ORDER FOR RESTITUTION

)

DERK WARNER HOWARD,

)
)

Defendant.

)

The State has presented a claim for restitution in the above named case for Officer
Salaries by the Idaho State Police Headquarters, Attn: Financial Services, MC, 700 S. Stratford,
Meridian, Idaho 83642 in the amount of Nine Hundred Seventy Three Dollars and Sixty Three
Cents ($973.63). The State has provided written documentation for the claim ofrestitution, and
the claim for restitution appears to the Court to be reasonable.
THEREFORE, IT IS HEREBY ORDERED, in accordance with the standards and
requirements of sections 19-5304, 19-5305, and 37-2732(k), Idaho Code, that the defendant,

Derk Warner Howard, pay restitution to the above named victim(s) in the total amount of Nine
Hundred Seventy Three Dollars and Sixty Three Cents ($973.63), through the Gooding County
Court.
IT IS FURTHER ORDERED that should this restitution remain unpaid forty-two (42)
days from the entry of the order ofrestitution or at the conclusion of a hearing to reconsider an
order of restitution, this order may be converted to a civil judgment pursuant to 19-5305.
Dated this

7{e

day of

J'>..> yv(, 2012.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on

th~~

of

~012,

I served true and correct

copy of the foregoing Order for Restitution by the method indicated below, and addressed to the
following:

Calvin H. Campbell
Gooding County Prosecuting Attorney
P.O. Box 86
Gooding, ID 83330

Tony Valdez
Attorney at Law
221 7 Addison Ave. East
Twin Falls, Idaho 83301

United States Mail
-"""""r----Hand Deliver
- - -Overnight Mail
- - -Fax

- - - United

States Mail
Hand
Deliver
--- - - Overnight Mail
Fax

Clerk of the Court

•

•
Idaho State Police
Service since 1939

C.L. ''Butch" Otter
Governor

Colonel G. Jerry Russell
Director

October 6, 2011
Gooding County Prosecuting Attorney
Attn: Calvin Campbell
624 Main Street
P.O. Box 86
Gooding, ID 83330

RE· Restitution Request
CASE#: J11000042

CASE NAME: Derk Howard

Pursuant to Idaho Code 37-2732(k), and upon a felony conviction rendered in this matter, the Idaho State
Police Patrol Division requests the court to order restitution for allowable costs incurred during this
investigation. Monies ordered for restitution should be paid to:

. Idaho State Police Headquarters
ATTN: Financial Services, MC
700 South Stratford
Meridian, ID 83642
Allowable expenditures are summarized as follows, and supporting documents are available from the Idaho
State Police Patrol Division, if necessary:
$973.63

Salaries
Travel for court/court preparation
Meals/Lodging
Reward and Buy Monies
Lab Cleanup
Lab Analysis Fees/NIK Kits
TOTAL AMOUNT REQUESTED

$973.63

Please advise as to the status and approval of this request.
Sincerely,

~~. lvvvl.
SERGEANM LN ULLMER
Idaho State Police Region # 04
KF/ sa 2 18

W est Yakima, Jerome, Idaho 83338 • Patrol (208) 324-6000 • FAX (208) 324-7897 •Investigations (208) 324-6050
EQUAL OPPORTIJNITY EMPLOYER

I O._C:-

Anthony M. Valdez, ISB No. 5349
vALDEZ LAw OFFICE, PLLC
221 7 Addison Avenue East
Twin Falls, Idaho 83301
Telephone: (208) 736-7333
Fax: (208) 736-8333
Attorney for Defendant

20!2AUG-7
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

*****
)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,
v.
DERK WARNER HOWARD,
Defendant.

Case No. CR-2011-2029

NOTICE OF APPEAL

*****
TO:
THE PROSECUTING ATTORNEY FOR GOODING COUNTY,
CAMPBELL, AND THE CLERK OF THE ABOVE ENTITLED COURT:

CALVIN

H.

NOTICE IS HEREBY GIVEN THAT:
1.

The above-named appellant, DERK WARNER HOWARD, appeals against the above-

named respondent, the State of Idaho, to the Idaho Supreme Court from the JUDGMENT OF

CONVICTION UPON A CONDITIONAL PLEA OF GUILTY TO ONE FELONY COUNT
AND ORDER OF COMMITMENT SUSPENDING SENTENCE AND ORDER OF
SUPERVISED PROBATION entered on the 26th day of June, 2012, in the Gooding County

NOTIC OF APPEAL: l.

District Court, the Honorable John Butler, presiding.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the judgment or

order described in paragraph 1 is an appealable order under and pursuant to I.A.R. 11 (c)(1 ).
3.

The appellant intends to raise the following issues on appeal, provided that this list of

issues on appeal is not exhaustive, and shall not prevent the appellant from asserting other issues on
appeal:
(a)

Whether the Court erred in denying Defendant's Motion to Suppress, as contained in

the Court's March 21, 2012, written decision on Defendant's Motion to Suppress.
(b)

Whether the Court erred in denying Defendant's Motion to Reconsider Court's

Decision on Motion to Suppress as set forth in the Court's oral decision on the record on April 10,
2012.
4.

The appellant requests the preparation of the following portions of the reporter's

transcript in both hard copy and electronic format:
(a)

Reporter's standard transcript as defined in Rule 25(a), I.A.R.

(b)

Hearing on Defendant's Motion to Suppress dated February 14, 2012, and

February 15, 2012.
(c)
5.

Status Hearing on April 10, 2012.

The appellant requests the normal clerk's record pursuant to I.A.R. 28(b)(2). The

appellant requests the following documents to be included in the Clerk's record, in addition to those
automatically included under I.A.R. 28(b)(2):
(a)

Defendant's Briefin Support of Motion to Suppress dated March 12, 2012;

(b)

Court's Memorandum Decision dated March 21, 2012;

NOTIC OF APPEAL: 2.
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(c)

Defendant's Motion to Reconsider and Brief in support dated April 4, 2012;

(d)

All exhibits entered into evidence on the hearing on Defendant's Motion to

Suppress dated February 14, 2012, and February 15, 2012.
6.

I certify:
(a)

That a copy of this Notice of Appeal is being served on the Court Reporter,

Candace Childers, of whom a transcript has been requested as named before at the
address set out below:
Candace Childers
233 West Main
Jerome, ID 83338

(b)

That a copy of this Notice of Appeal is being served on the reporter.

(c)

That there is no appellate filing fee since this is an appeal in a criminal case

(Idaho Code 31-3220, 32-3220A, I.AR. 23(a)(8).
(d)

That service is being made upon all parties required to be served pursuant to

I.AR. 20.
(e)

That Appellant will pay the estimated fee for the above requested transcripts

once the amount is determined and within 14 days as per Rule 83, I.AR.
DATED This 7th day of August, 2012.

VALDE¥'bfW OFFICE, PLLC

I/ Ufk_

By

w9/M.V~
Atta ey for Defendant

NOTIC OF APPEAL: 3.

!Of

CERTIFICATE OF SERVICE
Cheryl L. Smith, secretary with Valdez Law Office, PLLC located at 2217 Addison Avenue
East, Twin Falls, Idaho, certifies that on the 7th day of August, 2012, she caused a true and correct
copy of the NOTICE OF APPEAL to be forwarded with all required charges prepared, by the
method(s) indicated below, to the following:

Calvin H. Campbell
Gooding County Prosecuting Attorney
Post Office Box 86
Gooding, ID 83330
Attorneys for Plaintiff

Hand Delivered
U.S. Mail
Fax
Fed. Express

Candace Childers
233 West Main
Jerome, ID 83338

Hand Delivered
U.S. Mail
Fax
Fed. Express

Cheryl L. Smi

NOTIC OF APPEAL: 4.
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IN THE DISTRICTCOURTOF THE FIHH JUDICIAL DISTRICTOF THE STATE OFIOAHa
IN ANO FOH THE COUNTY OF GOODING
District Court Criminal Minute Entry - Status
CR-2011-0002029
State ofldaho vs. Derk Warner Howard
Start Time: 9:21 am
Hearing date: 10/9/2012
Judge: John Butler
Courtroom: 1
Court reporter: (None)
Minutes Clerk: Cynthia Ervin
Prosecutor: Luverne Shull
Defense Attorney: Anthony Valdez

Court calls case at time noted above.
The defendant is present personally.
Parties waive the presence of the Court Reporter and will rely an digital record.
9:22 Matter is scheduled far a status re defendant's probation performance since sentencing or disposition.
The Court has received an.d ~~view~d a progress repartfiled by the Oepad~ent_:n@~ijp_at[an and Parole.
~rabatian. (Jff.icer: Na coricerhs a~ fo the cante~ts af the report >:.. , ,; \ >.;::;/( }::.'.
Call~quy between the Court and the defendant a~ ta his i::urrerit probation.and tfe.atrnent .
The Court advises the defendant ta geta sponsor within30 days.

9:24 End Minute Entry.

AttEst .~
. . .:
"

District Court Minute Entry

·.

. .. · ,· '

:'•

1

//ZJ

TO:

Idaho Supreme Court/Court of Appeals
Post Office Box 83720
Boise, Idaho
83720-0101

DOCKET NO. 40239-2012
DERK WARNER HOWARD,
Petitioner/Appellant,
vs.
STATE OF IDAHO,
Plaintiff/Respondent.

, ,'

NOTICE OF TRANSCRIPTS LODGED

Notice is hereby given that on November 13, 2012
I lodged four transcripts of 267 pages in length for the
above-referenced appeal with the District Court Clerk
of the County of Gooding in the Fifth Judicial District.
Hearing dates of:

February 14, 15, 2012 - Motion to Suppress
April 10, 2012 - Status
May 8, 2012 - Change of Plea
June 26, 2012 - Sentencing.

(Signature of Rep
CANDACE J. CHILDERS, CSR No. 258
(Typed Name of Reporter or Transcriber)
November 13, 2012
{Date)

Ill

Date:

2012

User: CYNT

Fifth Judicial District Court - Gooding County

Time: 10:43 AM

Exhibit Summary

Page 1 of 1

Case: CR-2011-0002029
State of Idaho vs. Derk Warner Howard
Sorted by Exhibit Number
Storage Location

Number

Description
State's Exhibit #.1
area

2

3

4

- DVD video of

State's Exhibit #2 Series of
photographs ( 0>1 CC>)
State's Exhibit #3 Google Earth
Map (large) ~~)
State's Exhibit #4 Google Earth
Map (close up of property)

~~~)

5

6

7

State's Exhibit #5 -

l

C.D)

State's Exhibit #6 Consent to
Disclose

Defendant's Exhibit "A" - Letter
from NorthsideeCanal

Destroy
Notification
Date

Result

Property Item Number

Admitted

File

Assigned to:

Shull, Luverne E., 5477

Admitted

File

Assigned to:

Valdez, Anthony M., 5349

Admitted

File

Assigned to:

Shull, Luverne E., 5477

Admitted

File

Assigned to:

Shull, Luverne E., 5477

Admitted

File

Assigned to:

Shull, Luverne E., 5477

Admitted

File

Assigned to:

Shull, Luverne E., 5477

Admitted

File

Assigned to:

Valdez, Anthony M., 5349

Destroy or
Return Date
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
"

STATE OF IDAHO,
Plaintiff/Respondent,
vs.

DERK WARNER HOWARD,
Defendant/Appellant.

)
)
)
)
)
)
)
)

Supreme Court No. 40239-2012
CLERK'S CERTIFICATE

I, Cynthia R. Eagle-Ervin, Deputy Clerk of the District Court of the Fifth
Judicial District, of the State of Idaho, in and for the County of Gooding, do hereby
certify that the above and foregoing Record in the above entitled cause was compiled
and bound under my direction as, and is a true, full and correct Record of the pleadings
and documents as are automatically required under Rule 28 of the Idaho Appellate
--- .,,
Rules:
I, do further certify that all exhibits offered or admitted in the above
entitled cause will be fully lodged with the Clerk of the Supreme Court along with the
Court Reporter's Transcript and the Clerk's Record as required by Rule 31 of the Idaho
Appellate Rules.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the
said Court this ?TH day of November, 2012.

~rt
r

rn

1a R.

Eagle-~,NJ

Deputy Clerk

...:'

CLERK'S CERTIFICATE

,;

: ; rt t •• t
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

***************
STATE OF IDAHO,
Pia intiff/Respondent,
vs.

DERK WARNER HOWARD,
. , Defe.q,ctant/Appellant.

)
)
)
)
)
)
)
)

Supreme Court No. 40239-2012
CERTIFICATE OF SERVICE

~~~~~~~~~)

I, Cynthia Eagle-Ervin, Deputy Clerk of the District Court of the Fifth Judicial
District of the State of Idaho, in and for the County of Gooding, do hereby certify that I
have personally served or mailed, by United States mail, one copy of the Clerk's Record
and the Court Reporter's Transcript, along with a copy of the Pre-sentence Investigation or
other evidentiary documents and any Exhibits offered or admitted to each of the Attorneys
of Record in this case as follows:
Anthony M. Valdez
VALDEZ LAW OFFICE
2217 Addison Ave East
Twin Falls, ID 83301

LAWRENCE WASDEN,
Attorney General, Crim Appeals Division
Statehouse Mail, Box 83720
Boise, ID 83720

CERTIFICATE OF SERVICE

//ii

